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A Identity of Petitioner
Pursuant to RAP 13,4 Daniel Chnstopher Lazcano asks this court

to accept review of the Court of Appeals decisions designated in Part B of

this petition.

B.  Coutt of App_eals Decision }

Peutloner asks this court to review the Court of Appeals decision -
of Jupe 22, 2017 denying reconsideration of its decxsmn of March 16,
2017. In.its unpublished opinion, the Court of Appea.l_s concluded *

A copy of the decision is in the Appendix at pages A-1 'thr'oughl72.
Acopyof the order denying petitioner’s motion fof reconsideration is
in the Appendix at pages A-1-72 |
C.  Issues Presented for Review

1. Do multiple prosecutorial misconduct violations cumulatively
deny a Defendant of his Due Process Rights at Trial?

2. Does the exclusion of  juror after seating, based wpon claimed
economic hardship becanse his employer askéd him to leave jury sesvice, |
and over the objection of the Defendant violate RCW 2.36.080(3) RCW

2.36.165 and Washington Constitution Article I, Section 22, which grants

Petition for Review - 5
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' a defendant an impartial jury that represents his community and prohibits
employers from interfering with jury service by theit employees?

' D ' Statement of the Case

After two mistrials for Murder, the stéte filed a third amended
information, charging Daniel Lazcano withfirst Degree Murder and
adding a firearm ephancement. The Whitman County Court granted a
motion fo change venue, Trial proceeded in Spokané Counfy Superior
Couft before a Spokane County Judge. Duting yoir dire for that trial, the
trial court asked jurors if serving on the jury fdr three weeks could create a
signiﬁcanf hardship. Juror 29 answered in the afﬁimative because he
needed to work and pdy bills. The juror added that he could not i)ay '
cutrent debts on the juror remuneration of $12.00 a day. The trial court did
notv address juror 29’s concerns. After the trial court empaneled the jufy
but before opening statements, the trial court addressed a concern by juror
#2. Turor #2 stated that his employer asked for him to be excused. The
tnal court summoned juror #2 into the courtroom and conducted a
colloquy. Juror #2 declared that his employcr did not pay him for jury
duty, he was moving, he had a vehicle payment, and he could not miss
three weeks of pay around Christmas. M. Lazcano objected to excusing

.~ juror #2 bec@use excusal would preclude working class people from jury _'

duty. Mr. Lazcano suggested 'payin_g' juror #2 a reasonable daily wage.

" Petition for Review - 6
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" The court made 5o inquiry about the statement by Juror #2 that his
employer had requested he be réleased from jury duty. The trial court
excused juror #2 6n the ground of financial hardship. Dar;igi Christoi)her
1 azcano was tried and convicted of Pirst Degree Murder in this third trial.

In the same trial for Murder,- the Prosecutor committgd cumulativeA
misconduct by introducing plea agreements which required witnesses to -
testify truthfully ,vpuchedfor the state’s witnesses and called the Defense
stratégy something éut of Alice in Wondetrland. Eli Lindsey, Jamie -

~ Whitney, McKyndree Rogers, Ben Evansen and Travis Carlon were either
granted immunity or given reduced charges in exdhange for their
testimony. The state imposed a requirement of “truthfulness” as to eéch of
the witnesses. On direct examination, and without objeétion from defense

| counsel, the State introduced the plea agreements (exhibits 86,87,88,89 at
trial) and questioneﬁ the witnesses aBou_t the truthfulpess of their
testimony. RP (Dec 4, 20,13) at 609, The Prosecutor asked similar
questions of its other witnesses who were operating under a plea
agreement, including Rogers, including if their plea agreement indicated
that they would be prosecuted if they did not testify truthfully RP (Dec 5,
2013) at 812. The prosecutor asked Rogets, “the first condition here is’
that thie statement hés Been truthful?” Again, Rogers sai_d yes. RP (Dec §,

2013) at 812. The introduction of these agreements bolstered the

~ Petition for Review - 7
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testimony of the witnesses and should not have been allowed; The

prosecutor, in his closing argument vouched for a witness (Ben Evanson)

by-stating:

_ And we have the testimony of Ben Evansen on February the 12m
and 13%...[W]e have the testimony of Ben Evansen on February the -
271, [W]e have the testimony of Ben Evansen on May 31% and June the
3t every single time, he has told the truth. 1 forgot: a recorded interview
of Ben Evansen, ..on July the 30 2012. Every single time, he has told the
truth. Bvery single time, he said “Marcus told me” excuse me. He said,
“Dan told me he waited out back. Marcus ran out and Marcus was
sunning, and I said, Marcus, stop, stop. And Marcus wouldn’t stop. And
so I raised up and I went bop-bop-bop.” RP (December 17, 2013) at
1980. ' ' ' _

The prosecutor also remarked,

Defense says the government hasn’t proved anything in this case, '
Like Alice Through the Looking Glass, the defense would like to take you
to Wonderland, Jadies and gentlemen, where down is up and black is
white, where the government hasn’t proven anything and my goodness, we
don’t know what happened. Come back through the looking glass into
reality, ladies and gentlemen, Come back. Do not go down that rabbit

holé. Come back into the cold, clear light of & December day and examine
this evidence. RP (December 17, 2013) at 2055, . -

E.  Argument Why Review Should Be Accepted
RAP 13.4 (b) provides the considerations for acceptance of

review. Review may be granted:
(1) If the Decision of the Court of Appeals‘is in conflict with a

decision of the Supreme Cowurt; or

Petition for Review- B
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(2) If the decision of the Court of Appeals is in copﬂict w1th another .
décision of the Court of Appeals; or

(3) If a significant question of law under the Constitution of the State
of Washington or of the United States is involved; or

(4) If the Petition jnvolves an issue of substantial public interest fhat
should be determined by the Supreme Court. |
Petitioner asserts that review is appropriate under s'éctions‘ (3) and
“ o

1. Culmulative Prosecutorial Misconduet dentes due process and a

fair tdal. The Court of Appeals concluded that despite the
numerous acts of the prosecutor which can only be des.cribed as .
prosecutorial misconduct did not deprive Mr. Lazceano of a fair
tr.ial. This was error. The overreaching actions o;f state actors
cannot be understated. Evidcncé that a witness has promised to
give truthful testimony in exchange for réduced charges ﬁay
indicate to a ju;'y that the prosecution has some independent means
of ensuring that the witness complies with the terms of the
agreement.. . Proseclitorial remarks implying that tﬁe government
is motivating the witoess 0 testify truthfully..are prosecutorial
overkill. United States. V. Roberts, 618 F.2d. 530 (9" Cir. 1980).

The prosecuting attorney introduced the plea agreements and

Petition for Review - 9
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testimony in its case in chief. In Order to prove that the conduct
was prejudicial, the defendant must prove there is a substantial

likelihood the misconduct affected the jury’s verdict. State v,

Korum, 157 Wn.2d 614, (2006). Cumulatively, the testimony of

each witness laid down a foundation of bolstered credibility which
the Defendant could not overcome dﬁé to the state’s actions. State
v. Ish, 170 Wn.2d 189 (2010) Evidence that an immunized witness
has agreed to testify truthfully should not -be admitted in state’s
case-in-chief, State v. Green, 119 Wn.App. 15 (2003), but may be
elicited by the state if the defens‘e has attacked the witness’

credibility on cross-examination; revetses State v. Ish, 150

Wn.App. 775 (2009), c.f.: State v. Smith, 162 Wn.App. 833, 848-
51 (2011); 5-4. When takén together, the sum of the béhavior Waé
not considered by the Appellate court and constituted error.  See
State v. ‘Sargent, 40 Wn.App. 340 (1985), rev’d, on othefgrounds,
111 Wn.2d 641 (198»8) | Prosecutor, in closing, stated he |
beli.eved testimony of state's witness; held: test is not wlhether
remerks weze invited by defense argument, but whefher taken in
context the remarks unfairly prejudiced defendant, United States v.
Young, 84 L.Ed.2d 1 (1985); vdu‘ching for credibility of witness is

error, State v. Reed, 102 Wn.2d 140 (1984), State v. Horton, 116

Petition for Review - 10
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Wn.App: 909, 921 (2003), State v. Brett, 126 Wn.2d 136, 175

(1995) , State v. Calvin, 176 Wn.App. 1, 18-19 (2013), State v.

* Robinson, 189 Wn.App. 877, 892-95 (2015); ’I‘he state’s
characterization of the Defensc theory of the case as fantasy |
(Through the Looking Glass) was impermissible under State v.
Martin, 41 Wn.App. 133 (1985)

Prosecutor's impugning defense witness’s credibility in closing

" argument is misconduct, even if qualified by “the evidence

shows,” United States v. Bess, 593 F.2d 749 (1985); prosecutor

may not term defense testimony “lie” or “fabrication, State v.

Riley, 69 Wn.App. 349 (1993); I1L. Couching the language as
somet‘hing from Alice in Wonderland violates the case law.
2. It is impermissible under RCW 2.3 6.080(3) to exclude a juror

because he will not make the same salary as he would if he were
not a juror; to exclude a juror of the working class because his -
employer will not pay him violates Washington Con;ﬁtution
Article I, Section 22, The Cogrt of Appeals concluded no
Washington case addresses the meaning or application of the term,

| “Economic status” as stated in RCW 2.3 6.080(35. - The statute says,
“A citizen shall not be excluded from jury service in. this state on

account of race, color, religion, sex, national origin, or economic

Petition for Review -11
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‘ stéms.” By releasing a jurox Qho had already been seated, because
thé juror claimed that his employer wouid not pay him for the time
he 5erved on the jury, and he could ﬁot afford to miss that much
time from work, violates the provisions of the statue.

"[T]o establish 2 violation of his cbnstitutionﬂ rightto a jury
drawn from a fair cross section of the community, the defendant
must démbnstrate the followiné: *(1) that the group alleged to be

.~ excluded is a "distinctive" group in the community;'(2) that the
representation of this group m venires from which juries are
selected is not fair and reasonable in relation to the number of such -
persons in the community; and (3) that this undeﬁeprcsentation is
due to systerr;atic exclusion of the group in the jury-selection

" process.’ Dyren v Mis;fo;eri, 439 U.S. 35.7,'364, 99 8.Ct. 664, S8 L.
Ed. 2d 579 (1979); Mr. Lazeano asserts the removal of the juror

-yiolates the Equal Protection Clause of the Fourteenth

 Amendment. Castaneda v. Partido, 430 U.S. 482 (1977). This is

especiaily trae when it is not the juror, but his employer making
the plea. In this case, the juror adVised the Court that his employer
was asking that he be let éo from the jury, The court failed to
make the proper inquiry of Juror #2 when it failed to ask v(vhat

pressure was being exerted by the employer' to leave jury service.

Petition for Review - 12 ’
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In this case, we have a juror who stated that his 'emplo.yer was
asking for him tﬁ .be excused and then told the Coutt his

| employer was"not going to pay him if he stayed. It was the only
reason he was excluded froin the ju;or pool. Low income
individuals constitute a cognizable class, Whether the juror ' .
voluntarily asks the court to excuse him for economic reasons does |
not grant the Court the 'authority. 1o violate tﬁe Constitution or the
statute simply because the juror-asks him to or because the jufor is

. impcrmissibl}} being pressured_ by his employer to leave jury -
service. In fact, this action by the court supports the growing
problem. of non-response to jury summons patticularly in low
income and minority populations, See generally Hiroshi Fukari
Et. Al. Race ané the Jury: Racial Disenfranchisement anﬁ' the.
Search for Justice (1993). Mr, Lazcano maintains that the Court’s
decision to exausé a seated jufor (as opposed to “for cause™) during
voir dire W;iS impermissibly targeting people of a certain economic
class from participating fully in. their civic duty._ It also endorsed

.. the illegal activity of the employer who pressufed bis employee to
request to be excused after he héd been seated and notified the
employer of his absence, Any attempt to stack a jury panel by ‘

intentionally including or excluding any members of a discernable -

. Petition for Review - 13
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class runs afoul of both due process and the right ot a jury trial.

State v. Nims, 180 Conn. 589, 430 A.D, 1306 (1980). In Thiel v

Southern Pacific Co., 328 U.S8.217, 66 S.Ct. 984,90 L, Ed. 1181
(.1 946), the Court held that a federal jury panel was unlé.wfully
;:onstituted Wﬁen acletk and a jury commissioner intentionally and
systemgtically excluded persons who worked for a daily wage, The
plerk's stated reason for the exclusion was similar to that alleged
bere; " The minute that a', juror is called into court on a venire and
says he is working for $10 .a day and cannot afford to work for
four, the Judge has never made one of those meﬁ ser;/e, and so in
. order to avoid putting names of people in who I know won't
become jurors in the céurt, won't qualify as jurors.in this court, I
do leave them oﬁt.._.. Where I thodght the designation indicated that
they were day laborers, I mean they were pgople who were
compensated solely when they were working by the day, 1 leave
~ them out." Id.at 222. The result of this procedﬁre was that
» "business men and their wives constituted at least 50% of the jury
. lists." Id. The court held impermissible this "wholesale exclusion
of a large cla;s of wage eatners," and declared that "[j]ury |

/ ~ competence is not limited 1o those who earn their livelihood on

other than a daily basis,” and that "the pay period of a particular

Petition for Review - 14
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individual is completely irrelevant to his eligibility and capacityi to
serve as a juror." Id., 223, 225, "The American trgdition of trial by
jury," the lcm\m stated, "necessatily cqntemplates an impartial jury
drawn from a cross-section of the community." Id., 22'(-). Thus
removing a juror because he claimed suffer economic loss is
discrimination by the Court and déprived Mr, Lazcatio of a jury of
his peers. Additionally, an employer exacting pressure on an
employee to leave jury service is illé_gal and the court failed to
conduct aAproper inquiry of the juror. The juror told the court that
his employer asked him to get out of jury service . RCW 2.36.165
prohibits any employer from firing or harassing an employee who
is summoned to court to serve as a juror. The court did not inquire
of j_uror # 2, what had been said between Voir dire and being séated
that caﬁsed him to faiée the iss_uc; ‘The court should have asked
juror # 2, What did your employer say to you about geﬂiné out of
jury service? Why did you report that your employer is asking that
you be released? _B'ecauge this inquiry was not held with juror#2,
the Court impermissibly endorsed a violation of RCW 2.36.165

F. Conclusion |

For the reasons sef forth above, the Court should grant review.

Petition for Review - 15



el 2002017 2:29AM - JOSEHINE TOWNSEND o No.6024 P 16

N

Respectfully submitted this July 20, 2017

@@w@

Attorne Fon tioner
Josephine C. Townsend
WSBA 31965 '

211 BE. 11% Street Suite 104
Vancouver WA 98660
josie@jctownsend.com
360-694-7601 .

Fax: 360-694-7602
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FILED

JUNE 22,2017
In the Office of the Clerk of Court
WA State Coart of Appeals, Division III

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
STATE OF WASHINGTON, ) |
- ) No. 32228-9-1I1
Respondent, )
) ' |
v. )  ORDER DENYING MOTION
| ) FOR RECONSIDERATION
DANIEL CHRISTOPHER LAZCANO, * ) '
)
Appellant, )

THE COURT has considered éppellant‘s motion for recor;sideration and is of the |
opinlon tﬁe motion should be denied. Thefefore, | |

IT IS ORDERED, the motion for reconsideratlon of this court's decision of March
16, 2017 is hereby deried. = |

PANEL' Judges Fearing, Korsmo, Lawrence-Berrey -

T, L,

GEORGE B. REARING, gﬁief Judge

FOR THE COURT:

| -EXHIBIT

A
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FILED

MARCH 16, 2017
- In the Office of the Clerk of Court
WA State Court of Appeals, Division III-

IN THE COURT OF APPEALS OF TI—IB STATE OF WASHINGTON

| | DIVISION THREE
* STATE OF WASHINGTON, ) o
R ) No. 32228-9-I1
Respondent, . ) :
v. | )
DANIEL CHRISTOPHER LAZCANO, ) UNPUBLISHED OPINION
g ) ' B
Appellant ).

» FBA'RlNG, CJ.— Daniel Lazcano appeals his' convi&ion‘ for first degree murder on
' NUMerous grounds (1) the tual court abused its dlscretlon when it refused to accept a
plea agreement to second degree manslaughter, (2) the trial court erred when it excused

. .an lmpaneled juror for. financial hardship, (3) the prosecutor engaged in mproper

'\/opehing when he elieited evidenee from the State’s w1tnesses that those w1_tnes_ses
| pronﬁsed to te_s,tify truthfully in-éxchange for lmmumty or favorable 'plea' agreements,

(4) cumulative error deprived him of a fair trial, and (5) insufficient evidence supperes his

conviction because the State relied on altemative means and failed to prove both means

beyond a reasonable doubt. Lazcano also contends the trial court erred when, as part of -

his sentence, it requu'ed him to register as 4 felony firearm offender. Lazcano further
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~ No.32228-9-III
State v. Lazcano
" filed a lengthy statement of additional grounds for review. We affirm Laecano’s
. convicrion for first degree murder and the sentence requircment of registration. The
numerous assrgnments of error and statements of addrtronal grounds prolong this 0p1mon. '
FACTS
~ The prosecutlon of Damel Lazcano arises from the death of Marcus Schur on’
| December 27 2011, in rural Whrtman County. This court prev1ously reviewed the
conviction of Daniel Lazcano s brother, Frank, for the same hoxmc1de. State v. Lazeano,
188 Wn. App. 338,354 P.3d 253 (2015), review denied, 185 Wn.2d "1008, 366 P.3d 1245 .
(201 6) Because the euidence entered in the resp‘ective frials varied, we begin anew with
the r‘acts surrounding the death of S chur, |
Tn mxd—December 2011, a burglar entered Ben Evensen s Rosalra house. Rosaha :
an agncultural commumty of 500 denizens, lies 1mmed1ate1y south of the Whrtrnan and
~ Spokane Counues -border and thirty-three mlles south of the City of Spokane. Defendant
Danlel Lazcano, Evensen s roommate concluded that the burglar stole some of -
_ Lazcano S possessxons mcludmg two of his firearms. Lazcano and his brother Frank,
suspected Marcus Schur to be the thief, Because of the pilfering, Frank ;lent Daniel the
- former’s AK 47 rifle, a firearm prevmusly used by Daniel, | “
Because they suspected Marcus Schur. as the burglar, Damel and Frank Lazcano

visited Schur’s gitlfriend, Ambrosia “Amber” Jones. Daniel expressed to Jones hrs.

2
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State v. Lazeano

displeasure with the theft m part because the stolen firearms held sentimental value.
Frank promisecl o kill Schur if found. Jones relayed Daniel and Frank Lazcano’s .
comments to Marcus Schtrr. Schur returned Lazcano’s firsarms by placing them in Ben

. Bvensen’s backyard with no‘one else present. | |

Despite the reappeerance of his ﬁreatms, Danrel Lazcano remained incensed at .

Marcus Schur because Lazcano be11eved Schur retamed other possessrons of Lazcano

i ‘Lazcano told Ben Evensen’s mother, Susan Consiglio, that Frank and he would confront
Schur when located Con31gho worned about violence and dlscouraged Lazcano from
encountermg Schur At a later date and whlle inside an automoblle the Lazcano brothers

- spoke agaln to Consiglio and mformed her they were going to Spokane to fmd Schur
who they believed dwelled W1th friends in a trailer park. Consiglio noticed an AK-47

4

rifle restmg in the car between the brothers

On December 27, 2011 Susan Conmgho notxﬁed Damel Laanno, then in
Spokane of the presence of Marcus Schur in Malden a small v1llage five miles West of
' Rosaha Lazcano called his friend Kyle Evans and asked Evans 1f he w1shed to “whup

' Marcus’s ass.” Report of Proceedmgs (RP) (Deo 3 2013) at 412, Evans declmed

. because of his busy calendar. - -

After calling Kyle Evans Damel Lazcano and his grrlfnend McKyndree Rogers

drove from Spokane to the house of Lazcano’s uncle, Travis Carlon, who Jived in Pine

3
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No. 32228-9-III
State v. Lazcano

_ Ciry, a rural community .three miles s.outh.west-of Malden. Daniel Lazcano and Rogers
joined Frank Lazcano and hrs grrlﬁrend J arnre Whitney, at the Carlon residence, Frank
watched football and ﬁrst eschewed accompanying Lazcano in a pursuit of Marcus
Schur. Lazcano eventually convinced Frank to escort him. The brothers left Pine City in
Lazcano’s little white car, owned by his stepfather,,Eh Lindsey. - |
| Daniel and Frank Lazcano arrrved at Nick Backman 8 Malden home, where
Marcus Schur, David Cramer, Ambrosra Jones, and Backman were present Cramer and
Schur were brothers Frank exited the car, while Damel drove to the back of the house.
Frank approached and knocked on the home s front door. Schur hearing the knock,
. exited.the home’s back door. Cramer 0pened the front door. Erank struck Cramer
' seVerall times in the face, and Cranrer staggered to the'grOund. Frank ran toward
_. ~ Ambrosia J onee, flung her across the living room, and broke her hand. Frank rushed
throrrgh the kitchen arrd_depaﬁed through the back door.
. A8 Marcus Schur fled through the hackyard, Daniel Lazcano waited with a gun.
' Lazcano yelled, “*Stop, Marcus,”” and then opened fire. RP (Dec. 9, 2013) at 98(‘)." Two
pulleta struck Schur. One bullet. lacerated an artery under_ Schur’s collarbone and then |
| collapsed his left ung. Schur quicklyr bled to death, |
- Daniel and Frank Lazcano deposited Marcus Schur’s body in the rrunk of the |

white car. Ambrosia Jones peered outside a window. from Nick Backman’s residence and

4
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| saw a whtte car that she knew to be Daniel Lazcano s vehicle. She thought but could not
. be sure, she saw Lazcano msrde the cAr. She did not see Schur’s dead body
The brothers Lazcano drove from Nrck Backman S resrdence to TraVrs Carlon’
.: Pme _Crty house. Frank entered the abo,de, whilé Daniel sat in the passenger s seat of the
" car. Frank hurriedly exclaimed to Carlon: “We got one 1n the car with two in the chest »
RP (Dec 4,2013) at 513 Carlon and Frank exited the house Carlon deduced that
"Danrel and Frank Lazcano had krllcd Marcus Schur, Carlon told the brothexs not to-
| drscuss the slaying at hrs house because he expected the soon arrival of law enforcement- .
- officers. Carlon drrected the two brothers to meet him outside Pine Ctty Frank Lazcano
| led the: way in Damel’s ‘white car, and Carlon followed i in hrs own vehrcle
Mrles info the rollmg Palouse hills, Frank Lazcano and Travrs Carlon stopped their
respective cars: Fr. ank suggested the three use cinder blocks, stored in hrs garage fo ”
' 'diSpose of Marcus Schur’s body Carlon agreed and declared “mt there 's no body -
.~ found, then thete wouldn’t be a crime.” RP (Dec. 4, 2013) at 520. Frank Lazcano
remamed at the stoppmg sPot while Carlon and Damel Lazcano drove to Pine City to
[ retneve the cinder blocks On the drive, Daniel Lazcano repeatedly confessed: “Uncle, I

fucked up.™ RP (Dec. 4, 2013) at 524 For some unknown reason, Carlon and Lazcano

“'reversed plans, decrded not to’ retrreve Frank’s blocks, and retuined to Frank’s posrtron



Jul. 21,2017 2:30AM JOSEHINE TOWNSEND ' No. 6024 P23

N
Y
!

No. 32228-9-II
State v. Lazcano

i

- Upon the reunion of tbe three, Frank Lazcano recommended biding Marcns
~ Schur’s corpse in Bonnie Leke, ten miles northwes’r of Pine Cdty. Frank requested that -_
Travis Carlon take possession of Frenk’s AK-47' Catlon opened his trunk; and Frank ’
planted h1s rifle 1nsrde The brothers Lazeano separated from Carlon, wrth the brothers
Joumeymg toward Bonme Lake and Carlon retumlng home to P1ne City. Carlon stopped
on the way, took Frank’s AI§-47 from bls trunk, and hid the firearm behind a fence post.
. When Travis'("ierlon arrived home, be teiephoned Eli Lindsey, Danicl and Frank
'Lazcano s stepfather, and mstructed Lmdsey to conie to Carlon’s resrdence Lmdsey
| obeyed The two then drove in Lmdsey s truck to the location where Carlon secreted the |
| AK-47. Caxlon plunked the AK-47 in the mrok. The two drove to the T.J. Meenach
Bridge in Spokan'e, where Carlon«ﬂung the riﬂe into the Spokane Ri_ver. A Spokane _
Shenffs Department dive team later dlscovered the ﬁrearm | |
Meanwhile back in the pastoral Palouse Daniel and Frank Lazcano reached .
Bonme Lake The two ex1ted the white car and removed Marcus Schur's dead body from
the cat’s trunk The brothers dragged the cadaver by the legs to the water’s edge They ‘
bound Schur’s hands with a belt and his feet wn‘.h a shirt. Damel Lazcano gathered rocks

Frank placed the rocks on the corpse and submerged the body below water level

Late on December 27, 2011 Frank Lazcano drove the whxte car, with glrlfnend

Jamie Whltney accompanymg himin a, second car,.to Spokane County In a rural area

6 -
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north of the city of Spokane, Frank ignited the car. Whitner drove the two back to Pine
' Clty The ﬁre department and law enforcement responded to the ﬁre Police read the
vehicle identification number on the car and traced the charred vehicle 8 ownership to Eli
Lmdsey _ " |
‘ n March 2012 a hilcer srghted Marcus Schur’s body in Bonnie Lake. J amle
Whitney, Ben Evensen, Daniel Lazcano and Frank Lazcano all fearful of the body S .
discovery, ¢onvened 2 meetmg Da.mel volunteered to assume. the blame since Damel
shot Schur Frank offered to take the blame because the police only knew of Frank bemg' B
. present at Nrck Backman S home on December 27 Durmg the conference, Damel
' explained to Evensen that ]_)aniel shot Schu_r Durmg the explanatron Damel raised hlS 2
| arms and pantomimed firing a'riﬂe. |
- Atan umdentiﬁed time, a pollce officer questioned Jamie Whitney, Franl;
Lazcano s girlfriend. Wlutney told the officer that on the night of the murder, she
retrieved Frank along & highway because Frank’s vehicle malﬁmctloned Travis Carlon
“had advised Whrtney to tell this story to the pohce A law enforcement officer also
questroned McKyndree Rogers, Daniel Lazcano 5 girlfnend Rogers mformed the police |
.that she and Damel soc:alized on the night of the murder. Daniel and Frank Lazcano
ively reported matchmg accounts o pohce of their activmes on December 27 and

respecti

28, The two explamed that Daniel spent the evening with McKyndree Rogers in

7
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- Spokarie, Frank traveled alone to tl}e Backman house in Malden, and the white car failed .

ata grocery store in Spokane

_ Law cnforcement arrested Daniel Lazcano on Maroh 30, 2012 At the sherlft’s

station, Lazcano was adwsed of his Mzmnda rights, and Lazcano replled that he did not

~wish to answer any questlons Undersheriff Ronald Rockness then askcd ﬁfteen

: questlons to Lazcano outlining what the undershenff believed occurred Undersherlff

Rockness asked Lazcano if Lazcano went to the Backman house, if Frank ran in the front

door if Marcus’ Schur ran out the back door, if Lazcano shot Schun, and if Lazcano

loaded Schur s body into hlS car. After asklng each questlon, Rockness. paused and

looked at Lazcano for a response. Lazcano nodded in response to a number of .

(.
mcnmlnatmg questlons

_In a separate prosecutxon R jury found Frank Lazcano guilty of first degree felony

murder. The State granted Eli Lmdsey, J amie Whlmcy, Ben Evenscn and McKyndree -

Rogers favorable plea or 1mmumty agrecments in exchange for coopcratlon in the
prosecution of Daniel Lazcano.
PROCEDURE

. The State of Washington cﬁarged Daniel Lazcano with fixst degree murder and

. unlawful disposal of human remains. The State alleged Lazcano to be guilty of first

degree murder by the alternate means of pr,emcdit'ati'on and felony murder. -

'gA
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At the end of Daniel Lazcano’s. ﬁrst trial, a Whitman County jury eonvicted him
of unlawful disposal of human- remains, but could not reach a verdtct as to the first degree ‘
murder charge Lazcano does not appeal his conviction for unlawful drsposal The State -
tried the first degree. murder charge agatn, but a second Whitman County Jury could also
not reach a verdict, | | |

'Followmg' the second mistrial, the State and Daniel Lazcano reached a plea

agreement, under which Lazcano would plead gullty to second degree menslaughter with

10 Weapons. enhancement and the State would recommend a standard range sentence of

between twenty—one and tiventy-seven months. At the entry of the plea hearmg, July 19, .

2013, Lazcano handed the tnal court a statement of plea on gurlty to second degree

' 'ma.nslaughter signed by all the partles, and the State presented an amended mformatlon

charging second degree manslaughter Grace Schur Marcus Schur’s mother, attended
the plea hearmg and vowed opposmon to the plea agreement Grace Schur emphasrzed

Franlc Lazcano $ testxmony that Daniel shot her son, and she crltlcrzed two years

1ncarceratton as sufﬁcrently meting pumshment for the crime. -

1

At the conclusmn of the plea hearing, the tnal court rej ected the plea agreement

and the proposed amended mformatmn chargmg Damel Lazcano with second degree
manslaughter The cdurt acknowledged that the ﬁrst two tnals mconvemenced twenty to

“thirty W1tnesses and hundreds of vemremen and women. The court antxctpated and

9
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.lamented a lengthy, expenswe thlrd trial, The trial court also Valued finality and closure

in the prosecution. Nevertheless the trial court refused to accept the plea agreement on

the basis alone of he Wearmess of attomeys, W1tnesses and family members of the.

vietim. The court desned a plea agreement to be consxstent w1th prosecutonal standards

and the mterests of justice. The trial court emphas1zed the deceit, prevancauon, and

intetference with the admmlstratlon of ] Justlce by Damel Lazcano and his family - |

members. The court noted th'at the State’s evidentiary difficulties surroundmg a

conthton resulted from the dishonesty and mampulatlon by Lazcano, famlly members,
- and friends. Any acceptance of a plea on lesser charges would reward perjured testlmony -

.and manipulation. |

| ' When rejecting the plea agt'eement,-tlte trial court also noted that Franl{ Lazcano,

who was .no't the ehootet, received a twenty-five year sentence. Daniel Laz_cano’s plea

agreement afforded the shooter a twenty-seven month sentence The court commented

that he might accept another plea agreement but the agreement before h1m 1mpugned the

integnty of the legal system.

The State of Washmgton filed a thlrd amended mfonnatlon chargmg Damel
Lazcano with first degree murder and addmg a firearm enhancement The Whltman

County trial court granted a monon to change venue, Trial proceeded in Spokane County

Supenor Court before a Spokane County judge. Before jury selectlon started Damel

10
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Lazcano moyed‘to en'force the prior plea agreement or allow the amended information -
chargmg second degree manslaughter The new trial court denied Lazcano’s motion.

Before trial, Damel Lazcano astutely moved to suppress all-of his nonverbal

, responses to Undershenff Ronald Roclmess g questlons about the circumstances of the

homicide. The trial court ruled that, with the exceptlon of the ﬁrst questlon, the,
questlonmg wolated the Flﬁh Amendment and ruled that Lazcano S nonverbal responses :

to Undershenff Rockness E quesuons were\madxmssrble in the State’s case in chief. The. .

trial court qualiﬁed its tuling by stating that nods were admissible for the limited purpose

of nnpeachment if Lazcano testrﬁed

Durmg vo1r d1re in the thlrd trial, the trial court asked the venire _]\Il‘Ol‘S if serving

on the Jury for three weeks would create a sxgmﬁcant hardshlp Juror 29 apswered in the

: affnmatWe because he needed to work and pay brlls The juror added that he could not

pay current debts on Juror remuneratlon of $12.per day. ‘The trial court d1d not then
address juror 29’s concem | o

| ~ Affer the tr1al court 1mpaueled the j Jury but before opening statements, the trlal
court addressed a concern ralsed by juror 2. Juror 2 stated that h\s employer asked for
hun to be excused The trial court summoned juror 2 into the courtroom and conducted: a .
colloquy Juror 2 declared that his employer did not pay h1m for jury duty, he was
moving, he had a veh1cle payment and he could not mlss three weeks of pay around

N

11
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Chrjstmas. Daniel Laz_canb objected to excuging juror 2 because excusal would préclude '

working class peopie from jury &uty. I azcano suggested paying juror 2 a reasonable o

daily wage. The trial court excused juror 2 on,th_c ground of hardship. The trial céuﬁ

L

During opexiing arguments, defense counsel argued that Ben Evensen, a witness

for the State, was not credible: - ' ,

‘Ben Bvensen, their jailhouse snitch who'made a deal to get out.of
jail who agreed to testify to what they told him he has to testify to in order
to get his deal, made a'statement. And their whole case revolves around
this, because there’s nobody puts Daniel at that—at that scene. There’s |

nobody puts him there. - , . . o
' . .. The problem is, is he also says Daniel confessed to a bunch of

~ things that we’re going to show you didn’t happen. And we’re going to
~ show you all kinds of independent witnesses giving you information that
absolutely contradicts that, absolutely contradicts that. o
First off, we’te going to prove to you beyond a scientific certainty
that the murder weapon wasn’t the AK-47. ... ‘And yet the state bases their
whole case on this. ' Why? Because that’s what they got Ben Evensen to
say Daniel confessed to. They have no choice. - A-

RP (Dec. 3,2013) at 319-20.

. ‘Durilxxg a recesy early in the‘tria_l, the-prosecutor inforﬁed the trial court, in ﬁc
presence.of defense counsel and Da’nicl Lazﬁano, that, while in the haltway c‘haftiﬁg with
a witness, the replacement juror:2 approached him and asked, “ Co,tild I ask ydu al
question'?’ ” RP (Dec. 3, 2613) at 335.. The proscé'utor .replicd no to the jurdr and walked

from the juror. The bailiff then informed the trial court, in the presence of counsel and

12
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Damel Lazcano, that juror 2, who the bailiff identified by name, started dlseussmg the -
case in the | Jury room with two other _]111'01‘8 present and asked the ba111ff if he could ask

counsel-a question ‘The bailiff stated he admomshed the j Juror to not discuss the case in

the jury room and to. walt until, dehberatlons

After the proseeutor and the bailiff dlsolosed the conduct of juror 2, the trial court
asked counsel if e1ther wanted any steps taken Defense counsel stated “I think we
should probably i mqmre as tw—l don’t know, Judge » Clerk’s Papers (CP) at 338 The
: tr1al court announced it would repeat its mstruc’oons to'the j Jury not to talk to counsel or

witnesses and not to loiter in the hall. Defense counsel agreed that the tnal court’s |
4 proposed action was an appropnate solution. The jury returned, and the trial court
remmded the Jurors not to talk to or approaeh the lawyers, the w1tnesses or the court
.The tnallcourt also reminded the jurors not to lmger in the hallway and not to discuss the:
case amongst themselves until dehbera'uons The trial court asked the j Jurors if they :
understood and the j _]lll‘Ol’S nodded the1r heads

Durmg tnal the. prosecutor ehe1ted vesnmony from Eli Lindsey, Jamie Whltney,

Ben Bvensen, and McKyndree Rogers. The testlmony, included their respeetlve promises '

to testify truthfully at trial in exchange for a plea or immunity. agrecment.
Duting direct examination, the State proffered exhibit 88, a letter from the

-prosecutor to Ben Evensen’s attorney that summarized Evensen’s plea dgreement. The

- 13
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A trral court admltted the letter as an exhxbrt The letter steted that, in exchange for a )
| favorable plea agreement, Evensen agreed to “testify truthfully in any case related to the
murder of Marcus Schur.” Br. of Appellant at30. The prosecutor asked Evensen several -
' tlrnes whether the agreement requrred him to be truthful in h1s testithony, and Evensen
-a'greed. The prosecutor also Idirectly asked Evensen rf hel_told the truth,_ and Evensen said .
he did. ' | | '" |
Durmg direct examination, the State proffered exhibit 89, a letter from the
“prosecutor to Eh Lrndsey s attorney that summanzed Lindsey’s plea agreement The trial -
coutt adrmtted the letter as 4n exhrblt The letter read that the State extended Lmdsey a
/ “favorable plea agreement in exchange for Lmdsey “testxfyrng truthfully if subpoenaed to.
| 'do so at any hearlng or tnal ? Br of Appellant Appx F Durmg the State’s case in
: chlef the prosecutor asked Lmdsey ifhe had agreed to give “a full complete and truthful |
| statement about what [he] kncw,” in exehange for a favorable plea offer, and Lmdsey |
agreed he had. RP (Dec. 4, 2013) at 609, Lazéano did not object. |
Dunng dxrect exa.mmatmn, the State proffered exhibit 86, a letter from the
. pros ecutor to MeKyndree Rogers ] attomey grantmg Rogers 1mmun1ty The prosecutor
: fesl_;ed Rogers if the exhibit contamed an agreement that she would not be p_rosecuted
| : eXGhmge for [her] truthful testimony.;’ -RP (Dec.' 5,2013) et 812. Rogers agreed. The .

‘prosecutor then asked: “the first condition here is that that statement had been truthful?”

14
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and Rogers agam agreed RP (Dec 5, 2013) at 812. The tr1al court admrtted the letter as
an exhrbrt A portron of the letter read that Rogers agreed to “testify truthfully in any and .
aIl trials related to the murder of Mr Schur.” Br. of Appellant Appx. H. Lazcano d1d
* not object | |
' Durmg direct, the State also proffered exhibit 87, a letter from the prosecutor to
| I amie Whitney’s attorney granting Whitney -1mmun1ty The'prosecutor asked Whitney if |
'she understood that she recelved immunity in exchange for her truthful statement and her
agreement to “appear in responge to a subpoena and testify. truthfully . RP (Dec 5,2013) - .
‘at 869. Whrtney agreed The trial court admrtted the letter, which stated that Whrtney |
.agreed to “testify truthfully in any and all trials related to the murder of M. Schur * Br.
_ of Appellant AppX. G. Lazcano did not object, - |

. On direct exammatron, uncle Travrs Carlon testrﬁed that Frank Lazcano lay the |
AK-47 in hrs trunk; but then Carlon denied that e1ther brother told hrm that they used the '
AK 47 to shoot Marcus Schur. The prosecutlon then asked Carlon about a statement he

, prevrously gave. Undersherrff Ronald Rockness in Whlch he told Rockness that the

Lazcano brothers told him they used an AK-47

Before Travis Carlon’s testrmony, Damel Lazcano asked the tiial court to preclude .
testrmony from Carlon that he beheved Lazcano eommrtted the murder and that Carlon

told hls W1fe and Jamie Whrtney that Lazcano commrtted the murder The trial court

15
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granted Lazcaho’s nlotion in'limine, During direct exarnination; the prosecutor asked
| Travis Carlan if he fold his wife that Lazcano shot Marcus Schur and if he had told‘ Eli
Lrndsey that Lazcano shot Schur: Lazcano objected both tlmes on grounds of relevance :
and the trral court sustained the obJectrons Durmg trial testrmony, Travis Carlon |
descnbed how he drove with the brothers 1nto the country to hide Marcus Schur’s body, |

how Daniel repeatedly uttered in the car, “¢ Uncle, I fucked up,’ » and how Catlon

assumed Lazcano Killed Schur. RP (Dec. 4, 2013) at 524, 538
Durmg trial, Nrcole Carlon testified that Daniel Lazca.no told her that after the -
shootmg, he-looked for 'bullet shells from the AK-47. Accordmg to Carlon, Lazcano told
her he could not find the shell casmgs that the casmgs had ﬂung “pretty far like they
_,weregone * RP (Dec. 16, 2013) at1876 _ C ‘ C '
The State called asa wrtness James Holdren, the Lazcano brothers’ uncle Before
3 Holdren’s testrmony, the State brought a motron in limine to preclude Damel Lazcano
from questronmg Holdren about‘ mental health problems and a previous comm1tment to

Eastern State Hosprtal The State argued that James Holdren 's-mental problerns were

' urelevant and unduly prejudrcral Lazcano reS1sted the motron The trial court ruled that o

Daniel Lazcano -could not examine Holdren about his psychtatrrc eprsodes because o_f the
lack of relevance The trial court expressed concern that Lazca.no wanted to make

Holdren appear mcompetent 80’ the jury would think Holdren comrmtted the murder. The

16
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court however, allowed Lazcano to ask I—Ioldren about relevant acts, such as his phone

calltoa pohce officer in which he expressed a behef of planted a;nmumtmn in his

vehlcle Lazcano cross-exammed Holdren extenswely about this call,

Dunng direct exanunatlon James Holdren testified that he saw his nephews on '

'Christmas 2'01 1, four days before the murder, and then did not see theém again. untll

March 2012. Damel Lazcano testified in the ﬁrst two trials that he exxted the whxte car

before the murder and Holdren took hlS place inthe car.. The State used Holdren S

testimony to rebut Lazcano, in the event Lazcano testlﬁed as he did in earher trials.

The State called expert W1tness Dr, Jeffrey Reynolds to testify regarding the

: autOpsy he performcd on Marcus Schur’s body after its recovery ﬁom the lake The State

'extensively‘ q‘uestxoned Reynolds regarding h1s education, training, and experience in

' engineering and medlcme The State then asked questions concernmg the detalls of the .

N

: autopsy Reynolds tesnmony covered conclusmns on the S1ze of the bullet that caused

Schur’s Wounds, bullet velocity, and the balllstlcs of a bullet as it travels through the

_ body. Reynolds concluded that a supersomc round caused the-wounds in Schur s body.

A supersonic bullet travels faster than the speed of sound. A nﬂe, but not a handgun, .

shoots supersonic rounds. Reynolds_fui'ther't'estiﬁed that an AK-47 fires supersonic

rounds. Lazcano d1d not object during any of the testlmony

Damel Lazcano also called as a witness, a ballistics expert who testlﬁed that the

17



Jul. 21,2017 - 2:32AM JOSEHINE TOWNSEND . o No. 6024 P 35-

{ \
N o

s L
: N

No. 32228-5-11
State v. Lazcano
' wounds m Marcus Schur s body could not have been caused by an AK-47 After the

‘ defense rested, the State requested to recall Jeffrey Reynolds to rebut the defense expert’s
testimony. Lazcano Obj ected on the ground that Reynolds s testimony would repeat his
earlrer testimony, and, therefore, any testimony would be cumulatrve The trial. court
reserved ruling and stated it would listen to Lazcano’s qbj ection 1f Reynolds s testimony
was unnecessarily repetitive. |

, Durmg his autopsy of Marcus Schur s.corpse, Jeffrey Reynolds recovered some
bullet fragments, but decrded not to look for the remamder of the ongmal bullet because
the remaining fra‘gme'ntation would not be testable. The State called a second ballistics
expert, Glen Davrs, an employee of the state crime laboratory, who examined bullet
\' fragments recovered by Reynolds from the corpse during the autopsy Davis opmed that
the bullet bits were consistent wrth the size rounds fired by the AK-47.
- The State drd not proffer any evidence, durmg 1ts case in chtef conceming Danlel

. Lazcano S shenff interview. Lazcano opted to testify. Dunng cross-exammatron the
. prosecutor asked Lazcano the majority of the questions Undexsheriff Ronald Rockness
asked Lazcano durmg hlS postarrest interview. The prosecutor did rot mentton that
Rockness asked the same questrons during the mtemew After the defense rested, the
- State called Rockness dnd had him recite all ofthe questrons he had asked Lazcano in the

station interview, along with Lazcano’s reactron.

18
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The trial court lnstructed the jury on two alternatrve means of first degree murder
The trial court 1nstructed that the jury could find that Damel Lazcano comnntted
premedrtated murder or find that he shot Marcus Schur “m the course of or in furtherance
of such crime of’ first degree burglary ‘ot in 1mmed1ate ﬂrght from” the burglary CP at
311. In ajury instruction, the court declared that a person cornmrts the crime of ﬁrst

degree burglary when he enters or remains unlawfully ina burldrng wrth the intent to

commit a crime against a person or property, and if, in entermg or while in the burldmg

" or in immediate flight rherefrom, he or an accomplice is armed with a deadly Weapon or

assaults any person. The court further mstrueted t_he jury that it need not be unanimous as
| to which of the alternatrves the State proved as long as each juror found that the State
| vproved af least one of the alternatrves beyond a  reasonable doubt. F1nally, the trial court _

dehvered a general accomphce habrhty instruction. |

Dunng the Jury 1nstruct10n conference the prosecutor inquired about.a limiting

instruction that would instruct the jury-to only eonsrder Undersherrff Ronald Rockness

' deScriptions of Daniel Lazeano : postarrest head nods for purposes of impeachment ¢ and

not as substan’nve evrdence The court responded that a limiting mstructron would draw

" excessive attention to the testrrnony, and defense counsel agreed

'In closing argumnent, the prosecutor remarked:

19
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Why is it that when the defendant nods, that that is after the -
statements that are true, that we know now are true, and he doesn’t nod
when the officer said something that we know is not true? Let's talk about

, 4'thosc statements. |
RP (Déc. 17,2013) at i982. The prosecutor then listed all fifteen quesfions that
' Undérsheriff Rﬁnald Roclaless-asked Da.niel‘Lazcano in the interview and dc'scribed
Lazcano’s r‘.é.spp_nse. After finishing the list of questions, thc prosecutor stated: o

Why'does he nod-only on the things that we know to be true and
does not nod on the things that we know ate not true? Coincidence? Mm.

RP (Dec. 17,2013) at 1984.-~Lazcano did not object to thé_proéécutor’s remarks.
During closing axgument, the prosecutor declared: .

And we have the testimony of Ben Evensen on February the 12th-
and 13®, . [W]ehave the testimony of Ben Evensen on February the
27th . ... [W]e bave the testimony of Ben Evensen on May 31st and June

‘the 3rd ... And every single time, ke has told the truth. 1 forgot: a
recorded interview of Ben Evensen .. . on July the 30th of 2012.
~ Every single time, he’s told the truth. Every single time, he said,
“Marcus told me”—excuse me. -He said, “Dan told me he waited out back,
‘Marcus ran out and Marcus was ranning, and I said, Marcus, stop, stop.
And Marcus wouldn’t stop. And so I raised up and I went ‘bop-bop-bop.

72

RP (Dec. 17, 2013) at 1980, Lazéano did not.objcqt to this argument,

| - Dufjng 'cloéing argument, the prosecutor asked the jury to irifer that Daniel
AI;azcano told Travis Carlqﬁ he killed Marcus Schur. Carlon rcpéatecily testified that he .
“assumed” the biothers killed S chur, bascd on their statements and acﬁbns, even tho_ugia

~Carlon declared that the brothers never expliciﬁy confessed. In closing, the prosecutor

Yo
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argued' Carlon’s denial of an express cbn‘cession wag ﬁnbelievable and thajt.Lazcano o
probably told Carlon of the details of the murder

In closing argument, the prosecutor charactenzcd “prcmedltated” as follows

Premcdltauon, as the Judge told you—-and it’s in anothcr
mstruct10n—-—premcd1tat10n means just more than a moment in time, that’s
all. It doesn’t mean they thought about it for a day or two. It justmeans

more than a moment in tlmc _

RP (Dec. 17 2013) at 1991,
Durmg closmg argument the prosccutor remarked

Defense says the govermnent hasn’t proved anythmg in thlS case,
Like Alice Through the Looking Glass, the defense would like to take you
to Wonderland, ladies and gentlemen, where down is up and black is white,
where the government hasn’t proven anything and, my goodness, we don’t
know what happened, Come back through the looking glass into reality, s
ladies and gentlemen, Come back. Do not go down that rabbit hole. Come :
back into the cold, clear hght of a December day and examine this |

evidence.

RP (Dec, 1y 2013) at 2035,

Thc Jury convicted Damel Lazcano of first dcgree mllrdcr The jury also rctumed.
a specml verdict ﬂndmg that Lazcano was armcd with a firearm when he comxmtted the .

crime, In the Judgmcnt and sentence the tnal court ordcred Lazcano to registeras a .

‘ fclony firearm. offender.

21
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Rejectron of Plea Agreement

 We begm W1th Daniel Lazcano’s essignment of exror that addre‘sses the procedure |

before hrs tlurd trral Lazeano claims the trral court abused 1ts drscretron when it refused

- to accept his plea and the State’s proposed amended 1nformatron reducrng charges to

second degree manslaughter The tnal court refused to accept the plea because of the '

best interests of justice. The trial court viewed Lazcano, his famrly, and friends to be

z

' 'dishonest and manipulative and concluded that approwng the plea agreement would

promote perjury and mampulatron The trlal court did not recall a case wrth such an

extent of deceit. The trml court observed that Lazcano g frrends cheered in the courtroom

and drsrespected the vrctrm s mothet.

RCW 9 94A 431 govems the procedure for the State and cnmmal defendants to

-

submit a plea agreement 10 the court: The.statute declares.

(1) If a plea agiecment has been reached by the prosecutor and the

. defendant . .

, they shall at the time of the defendant’s plea state to the .

court, on the record, the nature of the agreement and the reasons for the

agreement.

The prosecutor shall'inform the court on the record whether the

victim or victims of all crimes against persons, as defined in RCW
9,94A411, covered by the plea agreement have exprcssed any obJectlons to
or comments on the nature of and reasons for the plea agreement. The

. ‘court at the

time of the plea, shall determine if the agreement is consistent

‘-,wrth the mterests of justice and with the prosecutmg standards If the court

22
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determines it is not consistent with the interests of justice and with the
prosecutmg standards, the court shall, on the record, inform thc defendant.

and the prosecutor that they . are not bound by the agreement and that the -
defendant may withdraw the defendant’s plea of guilty, if one has been

made, and enter a plea of not guilty.’
~ (2) The sentencing judge is not bound by any recommenda’uons

contained in an allowed plea agrccment and the defendant shall be so
1nfonned at the time of plea. - ‘

Th1s statute and CrR 4.2 give the tnal court dlscremon to reject aplea agrcement
inconsistent with the 1nterests of justice or prosecu,tonal standards. State_v. Conwell, 141

Wn.2d 901, 909, 10 P 3d 1056 (2000)

CrR 2 1(d) addresscs when the State may amend an mformauon The rule

prov1des; -

" The court may permit eny mformatlon or b111 of partwula,rs to bc
amended at any time before verdict or ﬁndmg if substantml rights of the

dcfendant are not prejudiced.
(Empha51s addcd ) The court’s duthority to approvc or deny a plea bargaln also mcludcs:
the right to refuse the dismissal or amendment: of the charges State v. Hanet, 95 Wn 2d
858, 864 631 P 2d 381 (1981) This court reviews a trial court’s ruling on this i issue for
an abuse of discretion. Staz‘e v. Haner, 95 Wn.2d at 861, | V |
State v. Haner, 95 Wn 2d 858, ﬂlustrates the d1scrct10n afforded the trlal court,

Gregory Haner, whlle on probauon for a felony offensc, engaged in 3 drunken argument

23
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grabbed a prstol pomted the gun toward the victim, and fired, The v-ictim was not

seriously 1n_1ured The State charged: Haner with second degree assault with a deadly
'weapon and w1th ﬁrearm enhancements Four days before trial, as part of a plea
| agreement the State moved to file 'an amended rnformatron lowerrng charges 10 tlurd

' degree assault and stnkmg the deadly weapon enhancement During the plea hearmg,

Haner told the trial court that he acc1dentally fired the pistol. The State aclcnowledged _

difficulties proving the second degree assault charge. The tnal court demed the motion to

amend the mformatron The trral court reasoned that, under the facts of the case, Haner

either mtentronally shot someone whrle oD, probatron in whrch case he deserved a lengthy '

or Haner accrdentally shot, the prstol in Whlch case Haner warranted no

prison time, The trral court drsapproved of the “in between » State v. Haner, 95 Wn.2d -

at 861. -
In State v. Haner, our state Supreme Court held that the mal court dld not abuse its "
dlscretlon in concludmg that reduction of the charge and dropprng of the deadly weapon

ephancement would not serve the public interest The hrgh court observed that _Gregory

Haner was on probatron was prohlbrted from earrymg a ﬁrearm, imbibed large quant'ities'

of alcohol, pomted a gun at someone and fired.

In the case on appeal the trial court, snmlar to the tnal coutt in Harer,

. acknowledged its duty to ensure the plea agreement followed prosecutonal standards and

24
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furthered the interests of justice. The trral court rejected the plea agreement and the

amendment on the bas1s that the dlshonesty and manipulanon of Daniel Lazcano, hrs

_'fannly members and friends caused the State’s evidentiary problems. The trial court also
' observed that approvrng the plea agreement would result in. Frank who was not the - '

" shooter, reoeivmg a twenty-ﬁve year sentenoe and Daniel, the shooter, receiving a

twenty-seven month sentence. We enthusxastrcally agree with the trial covrt’s oonclusion

" that justice is not: served when a party is rewarded for dlshonesty and mampulation We

-~

also ardently eoncur that justice is not served when an aceomphce receives an-

exponentlally hlgher sentence compared to the shooter. Therefore, the trial court did not

abuse 1ts d1scret10n when rejecting the plea agreement and mfonnatlon amendment

lowering th'e_'charges.

" Daniel Lazcano argues that the trial court’s extensrve knowledge of the earlier
trials and premal prooeedmgs Jaundlced its peroeptlon Nevertheless Lazcano cites no -
anthority for the proposmon that a trial court’s extensnre knowledge_ ofacaseisan |
illegitimate basis on which to base a decision. - The trial court in Haner rejected the plea
agreement based on its knowledge of the case. Haner, 95 Wn.2d at 860-61. |

Damel Lazcano also argues that the tnal eourt’s personal belrefs and opimons B

1mperm1551bly 1mpacted its dec1s1on We questron Lazcano s abrhty to forward this

argument. The argurn‘ent’s necessary extensron is that the trial court should have recused

25
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itself. Nevertheless, Lezcano did not scek rcmoval of the judge at the trial coutt,leve'l
‘before the trial court’s rulmg I-Ic first forwarded the argument after a change of venue .
and ass1gnment of the trial to a Spokane County Judge We do not address arguments not .
timely raised below. RAP 2:5(a). One cannot wait until aﬁer a judge’s declswn to claim
. blas against' the Judge In any event the trial court artlculated its reasontng based on the
facts of the case. The record shows no bias, prejudice, or animus on a personal level
against,Daniel Lezcéno
| " Excuse of Juror for Fmancml Hardsh1p
~ On appeal, Danlel Lazcano ass1gns error to the trial court s exclusmn of juror2on °
the ground of financial hardship. Lazcano objected to the exclusmn below He laments
the legtslature s failure to recogmze the ﬁnancml impact of j jury. service on Wage earners,
He observes that many counnes lack the.tax base to provide for adequate payment of
]urors partwularly when a trial last-weeks.
Damel Lazcano raises statutory and constltutxonal arguments on appeal He
 claims the dismissal of juror 2 v1olated RCW 2.36.080(3). He contends the exclusxon
breached his right, under Washington Constttutlon article I sectlon 22, to an impartial
jury that represents hlS commumty According to Lazcano, cxcludmg workmg class
‘people depnved him of the opportumty of j Jurors who understand the daily stresses of

_ llvmg ona marglnal 1ncome He presents no case law ot hterature that establxshes that

»_ '26“
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low income jurors ° wﬂl more hkely sympathlze with criminal defendants. We are
unaware-of any decision or hterature Daniel Lazcano does not explam tiow a low wage

1

e'amer would be more stp_a"rthic to_his case, He presents no evidence as to his wealfch '

o;' lack thereof. | |
- The -.St'ate aﬁsWers that ﬁaniel Lazcano eaﬂno't show prejudiee by the trial court’s

excludmg Juror 2.- According to the State, the VOir dire transcrxpt shows a w1de cross

_ section of the commumty on the Jury Lazcano falls to estabhsh unﬁtness of the first

altemate juror who replaced _)111‘01' 2. The State contends that a defendant has no

constltutlonal nght to a trial by a parucular juror and the leglslature holds the prerogatlve .

to deﬁne juror quahﬁcatlons. L -

A. Statutory right

We first address ‘Daniel Lazcano s contention that exclusmn of juror 2 v101ated his

-  tights under Washmgton statute Jury service is botha duty and 2 pr1v11ege of

citizenship. Thzelv Sauthern Pac. Co 328US 217, 224, 66 S ct. 984, 90L Ed. 1181
-I (1946), Broad partmlpatlon in the justice system is des:rable because it relnforces pubhc
conﬁdence in the system s faxmess Balzac v. Porto Rico, 25 8 U. S. 298 310, 42 S.Ct.r
343 66 L. Bd. 627 (1922) Jury serv1ce prowdes mdmduals with an opportumty to

| . parﬁmpate in the civic life of our natxon Powers V. tho, 499 USS, 400, 407 111 S Ct

B 1364 113 L Ed. 2d 411 (1991) Wlth the exceptlon of voting, 'for most ¢itjzens the

27.
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ho‘nor. and pfivilege of jury dﬁfy is their mosf siéniﬁbaﬁt' olpportunity to.parti(':ipate" in the
. democratic process. Powers v bhz‘o,' 499 U.S.‘_'at 407.-- 'Discr'iminaﬁon.duﬁng j{er
selection undermihes fheép irhportant'vdlues. Mor_eoveﬁ discrimination deprives
individual defendants of a central right in our system of justice, the right' to be judged by
a jury of their peers. Strauder v. West Virginia, 100 U.S: 303, 308, 2‘5. L Ed. 664 (1880),
abrdgated on other érounds by Taylor v. vLo.uz‘.s'z‘ana, 419 U.S, 5;22, 536 n.19,95 S, Ct.
692,42 L. Ed. 2d 690(1975). N | -
Washington State implé#xents these ﬁOIibiqs. RCW-2.3 6'.10(.) governs the process -
for excusing jﬁfbrs from service. -Subse_ction one of the statute declares: o
n [N]o person may be excused from jury service by the court except

upon a showing of undue hardship, extreme inconvenience, public
necessity, or any reason deemed sufficient by the court for a period of time

the court deems necessary. . : .
* Note that the statute does not limit a hardship to a “financial hardship.” RCW
. 2.36.080(3), upon which Daniel Lazcano relies, prow}ides:

‘ A citizen shall not be excluded from jury service in this state on
account of race, color, religion, sex, national origin, or economic status.

(Emphasis added.) -

: No R)Vashington case a@drcs;ses the méa'nir;g or app_licatioﬁ of fhc term “cconqmic
: status’; within RCW 2.36.080(3)." No,Washington.dccis_io;l addresses-thc import of ﬂ}e
term m any context, Daniel Lazcano presents no fpreign‘ decision tl-mt_ho"lds.the

28
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exclusion of one jurox for ﬁnanclal hardsh1p violates a similar statute
Cerrone v. People, 900 P. 2d 45 (Colo 1995) has an opposite outcome but - -
111ustrates the shortcomings of Daniel Lazeano’s legal position, Defendants, on
mdlctment for racketeering, moved to quash the indictment on the ground of -

dtscnmmatlon in seléction of grand _]urors The court staff employed hou‘rly wage eamer

' status as one factor when 1mpanelmg grand j jurors because of wage earners’ difficulty in

con51stently attendmg the grand j ]ury s séheduled sessions: The staff also cons1dexed, the -

~ education level of potent1al grand jurots so that the jury could understand complex legal

cases. The trial court demed the mo’uon and the petit juxy convxcted the defendants on -
the ctiarges. The Colorado Supreme Coutt held that use of the one factor mherently
B dlscrumnated and vmlated the mandate ofa Colorado statute The Supreme Court
‘nonetheless afﬁrme'd the convionons of the appealing defendants since a separate petlt
Jury convxcted the defendants of the crime, - |
RCW 2.36. 080 is based on a state umform act The Colorado statute at issue in
R ‘Cerrane v. People read similarly to RCW 2.36.080(3). The Colorado statute declared:

' A citizen shall not “be excluded from jury serv1ce in this state on
* aecount of race, color, rehglon, sex, national otigin, or economic status

Cerrone V. People, 900 p.2d at 51 (quotmg former section 13-71-103 6A CR.S. (1987)).

'Like the Washington statute, the Colorado statute did not define the term “economic

29.
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status” nor provrde guidance on the standard ta be used. The court held however that

the defendants must prove purposeﬁd drscrtmrnatton bccause of the statute’s use of the

-~ words “on account of . economic status.” This phrasmg requtred afﬁrmatlve conduct.

T he Colorado hrgh court employed an analysrs used in constrtuttonal claims in

deterrnmmg whether j Jury selectton vrolated the Colorado statute. The elements ofa -

' pnma facre case of purposeful discrimination in Jury selectron requrres the defendant

show that (1) the venrre in question was selected under a practrce providing the .
Opportumty for dtscnmmanon and (2) ‘mémbers of a cognizable group were substantrally
underrepresented on the venire. Under constitutional analysis, the defendant need not
show membership in the sae group that is underrepresented on the venire. But the

‘Colorado court rejected this addrttona.l requrrement for rehef under the statute, In

: determining whether'the defendant has ,establrshcd a prrma facie.case of purposeful -

discrimination the trial court must determine whether the totality of the relevant facts
gives nse to an mferenee of drscnmmatory purpose Once a defendant has made a prima
facie case of discrimination, the state must amculate a nondrscrrmmatory or neutral
reason for its jury selection. At this second step m the mqulry, the i issue is the facial

vali\dity of the state 's explanation. The state may not rebut a pnma facie case of .

discrimination through mere denials of a discriminatory motive or protestations of good

faith. Nevertheless, unless a discriminatory intent is inherent in the state’s explanation,

30
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the reason offered will satisfy the state’s. burden of productxon

The Colorado court determmed that low income md1v1duals constxtuted a
cogmzable class The exclusion from the grand j Jury was systemattc not rtandom. The '
system allowed the State to d1scr1m1nate on economic status, Thus, the defendants stated
a pnma facie violation of the statute, The State did not meet its burden of proffermg a
leg1t1mate reason of exclusion based on a factor other than economic status. Instead the
State summanly dlsmlssed potent1al Jurors because of a fear that hourly wage eamers

would not appear for | jury duty A generahzed assumptlon was msufﬁclent |

The Cerrone court particularly quahﬁed its opmlon by notmg ‘that courts may

_ excuse a potential juror from jury service on a ﬁndmg of undue hardshtp A finding of
undue financial burden may constltute an undue hardsh1p The court, however, would not-
permtt the State of Colorado to render a generalized assumptlon that all hourly wage
earners would undergo too great an economtc hardship to be able to serve on a grand

Cjury. |

Daniel Lazcano’s case on appeal differs in irhportant respects. ,-Spokahe County
court staff did not systematxcally select for exclusion from the jury wage earners. Our. ‘

« .'tnal court did not engage in systcmatlc exclus1on The trial court eXcused only ohe _]111,‘01' |
for undue hardshtp becanse of his peculiar circumstances after that particular j ]111'01’ B

explamed hlS situation. Other wage eamers may have sat on the jury.
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Staté v, Ayer, 150 NH. 14, 834 A2d 277 (2003) proposes a looser standard for
~ purposes of excluding low income venire people. The ‘Ayer court tevieweo New |
Hampshire’s versxon of the statutory prohlbmon from jury service “on account of race,
| color, rehgxon, sex, nattonal origin or economic status.” State v. Ayer, 150 N, H at33
(quotmg N/H. Rev. Stat. Ann, 500-A: 4 (1997)) New Hampshlre also had a statute
allowing excuse of'a ]uror upon a showing of undue hardship. The trlal court excused -
| thirty-two prospectlve Jurors for ﬁnancml hardshtp The state high cout, however d1d
‘-not consider the exclusxons as dxscrnmhatmg agamst or automatlcally excludmg on the ,
basis of their economic class. There was no ev1dence regarding the economic status of
‘the selected jurors,

Daniel Lazcano argues that the trial court vi.olated RCW 2.36.056_(3) because the
court 'exeluded jut‘or 2.0on accouht his economic status. Nevertheless, the trial court
excluded j juror 2 because he would not receive pay for three weeks; the trial surrounded K
Chrlstmas, and service on the jury would be an extreme hardship: Although the _]111'01‘ s
econormc status may have mottvated juror 2 to seek rcmoval the trial court did not

) expressly-or mtentxonally excuse the juror for this reason.

_ Damel Lazcano ‘incidentally argues that excusing Juror 2 for ﬁnancxal hardsh1p
-vxolated the juror’s civil nghts under RCW 49.60. 03 0(1). The statute reads, in pertment

part; - | |
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The right to be free from dlscnmlna’uon because of race, creed
color, national otigin, sex, honorably dlscharged veteran or military status,
sexual orientation, or the presence of any sensory, mental, or physical
disability or the use of a trained dog guide or service animal by a person '
with a dxsabﬂxty is recogmzed as and declared to be a civil right. '
| “Economic status™ is not a protected class under RCW 49.60.0‘30(1). |
B Constrtutlonal nght - .

1 We now address Daniel Lazcano’s constitutional challenge A challenge of /
. dlscnmlnatory selection of grand j Junes in state courts may be brought under the. Equal
Protectlon Clause of the Fourteenth Amendment Ca.s'taneda V. Partzda, 430 U.S. 482,
492, 97 S. Ct 1272, 51 L Ed. 2d 498 (1977). A traverse or petit juty challenge may be |
brought under the Fourteenth Amendment for purposeful class-based dlserlmmatlon or
| under the falr cross-sectron reqmrement of the Slxth Amendment Batson v, Kentucky

476 U.S. 79 93, 106 S. Ct 1712 90 L Ed, 2d 69 (1986), Taylor V. Louzszana 419 U.Ss.
at 525-26 (1975). “Dlscnmmatory purpose” lmphes more than mtent as volmon or mtent >y
as AWareness of consequenees It implies that the dec1s1onmaker selected a partlcular
‘ course of ac’non at least in part’ because of, not merely in splte of, 1ts adverse effects on an
'ldennﬁable group Persannel Admzmstrator of Mass V. Feeney, 442USS. 256, 279 99 S.

)

Ct. 2282, 60 L. Ed, 2d:870 (1979),

Lazcano rehes only on the fair cross-secuon doctrme To prevall ona fan cross-
section claim, a'litigant must prove: ¢)) that th'e group alleged to be excluded is a

33



~,

| No:32228-9-
State v. Lazcano

.Amendment Duncanv Louzszana, 391 U.S. 145 148,

JUl 212017 2:34AM - JOSEHINE TOWSEND - Mo 6024 P 5

K .
! N “
\ Vi , / \)
S - . ' B 1y

s

dlstmctlve group in-the commumty, (2) that the representatton of thts group in venires

ichj _tunes are selected is not fair and reasonable in relation to the number of such
y

persons in the commumty, and (3) that thrs underrepresentatlon is due to systematic

from wh

exclusmn of the group in the Jury selection process. Duren v. Missouri, 439 U S 357,

- 364, 9. Ct 664, 58 L. Ed. 2 579 (1979)

The purpose of the jury is t0 guard against the exererse of arbttrary power The
requirement thata Jury represent farr cross-section of the commumty isa fundamental
part of the Sixth Amendment guarantee toa. Jury trial. Taylor Vi Louzszana, 419 U.S. at

529 (1975). Tlus guarantee is made binding on the states by virtue of the Fourteenth
88 . Ct. 1444 20 L. Ed, 2d 491

s

: (196 8) Nevertheless a defendant is not entitled to a Jury of any parttcular cornposttton :

nor is there a requrrernent that petlt juries actually chosen be representatrve of the vanous

drstmct economtc, polttlcal social or racial groups m the commumty Taylor e

!

Louisiana, 419 U.S. at 538; Thzel v. Southern Pacific Company, 328 U.S. at 220 (1945)

"The defendant has the burden of estabhshmg 1ntentronal drscnmmatron ot systematte

exclusron of a certain soclal group or economic class from the Jury People V. szbs, 12

Cal App 3d 526, 539, 90 Cal Rptr. | 866 (1970)
States are free to grant exemptlons from j Jury service to mdrvrduals in cases of

special hardship or incapaeity. Taylor v. Louisiana, .419 U.S. at 534 (1975).- What
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constitutes undue hardship lies within the discretion of the trial count, and includes one
for Whom jury service would impose an undue ﬁnaneial burden. Thiel v. Southern
Pacz'f' c Co., 328 US at 22.4.\ Such exemptions do not pose substantial threats to the

remammg pool of jurors being representatrve of the commumty Taylor v. Louzszana

. 419U, at 534, Nerther the jury nor the 'venire need be a perfect mirror of the

' commumty or accurately reﬂeot the proportronate strength of every 1dent1ﬁable group
- Taylor v, Lauzszana, 419US.at 538,
| ' The court may not exclude all dmly Wage eamers regardless of drsctete wage
earners’ hardshrp Thiel v Sauthern Pac;f ic Co., 328 U S.-at 224 Nevertheless, the
exclusron of a smgle person for financial hardshrp does not show a systematrc or

complete exclusion of low wage CALners. St Clairv. CommonWealth 45 1 S W.3d 597,

!

623 (Ky 2014)

~An appellate decrsron mvolvmg Charles Manson may not be a sound basis on"
which to promulgate aw because of Manson s unique crimes. Nevertheless, Manson ‘

challenged hts convrctrons on the ground that the mal court excused a large number of

prospectrve trial j jurors ‘because of financial hardshtp People V. Manson 71 Cal: App 3d - 5

1, 139 Cal. Rptr. 275 (Cal Ct. App 1977). Manson contended that the jury was
composed prrmarrly of upper-mrddle-class persons who had their salaties paid while on

. jury duty. He clarmed that the exclusron of the veniremen and women deprrved hrm of

~ .'. 3’5.
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the services of persons whose outlook toward the Manson ogre myth rnight have been
entirely dlfferent than that of the Jurors actually chosen -

In People V. Manson the Cahforma Supreme Court answered that, Charles
Manson’s argument misconceives the functton of the j Jury in our Judrcral system Aj _]ury ‘
does not exist to serve either party, but to serve socrety and the cause ofj Justtce A o

defendant of one economic status is not, entitled to be tned by only jurors of the same.

" ecoriomic status The court noted that Manson made no showing that either an econon'uc ,

class was underrepresented in the Jury pool or that such underrepresentatton was due to

purposeful state action.

In State v Ayer, 150 N.HL. 14, 334 A2d 277 (2003), already discnssed because of

New Hampshlre S sm‘ular statute, the court also addressed a constrtutlonal challenge to

~ thej Juty panel. The court noted that jurors excused for ﬁnancral hardsh1p do not -

* " in common among the group was the raising of a concern regardmg the economic imp

necessanly hold similax attrtudes with regard to the legal system The only charactenstrc
act
to themselves or thetr farmhes of servmg on a Jury for three weeks. No logical inference

could even be drawn regardmg each group member’s econon'nc status A person who is
{

: self~employed or-works on a commnission may earn a substantlal income, the absence of

which would Jmpose a hardship upon that 1nd1v1dual’s ability to maintain his or her

standard of living.
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In other cases, the courts also dismissed a;gurhenté that the defendanf’é
constitutienal righte were violated because of dismissal of jurors on the basis of financial -
hardslhi'p'.. Atwood v. Sc_hriro; 489 F. Supp. 2d 982 (D. Anz 2067); P‘eople v. Carpentet,
21 Cai. 4h 1016, 988 P.2d 531, 90 Cal. Rpti. 24607 (1999); People v. Davis, 137 Misc.
2d 958, 522 N.Y.S.2d -101'7 (NY Sup. Ct. 1987); Peaple v. Reese, 67@ P.2d 11 (Colo.
App. 1‘983). In Atwqod V. Schriro., and People v. ICarpe'ﬂter, the court furt’her denied the
defendaﬁt’s Claim that excusing ju‘rors for financial ﬁardéhip also led to a racially
discriminatory panel. “ |

| Prosecutorial Vouching .

J amie Wh1tney and‘Ben Evensen testlﬁed to the detriment of Daniel Lazcano

Whitney testified that Lazcano said, “‘I can tbéheve I d1d thls,’ » and also testlﬁed that
| the Lazcanc brothers plotted to each take the blame to spare the other. RP (Dec. 5, 2013)
.at 849 Ben Evcnsen also testified how Damel essentlally confessed fo h1m In turn the
State entered a8 exhibits plea agreements from Whitney and Evensen, as well as Eh
Lmdsey and McKyndrce Rogers, all of Whlch agreements contamed language that the
'.lparty agreed to “testify truﬂxfully"_’ at t;ial. The prosecutor elso asked Travis Carlon on

| ‘two occasions whether he -.testiﬁed truthfully. From this testimony, Daniei Lazcano
contends the prosecutor expres'sl}; vouched fof the foﬁr witnesses” credibility during
closing argument. ) . |
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Trial counsel for Daniel Lancano neve'r»objected to the testimony of J amie
Whitney, B en Evensen, and Ttavis Cdrlon. On appeal, Lazcano contends his frial
counsel’s omission cons_titixted ineffective aséistence of counsel. Rather than analyze |
Lazcano’s assignment of error as one involving ineffective assistance of counsel, we -

| address directly the subject of vouchmg | |

Damel.Lazcano 8 assxgnment of error raises prosecutonal misconduct. A

prosecutorial misconduct inquiry consists of two prongs: whether the prosecutor’s

-conduct was improper, and if so, whether the improper conduct caused prejudice State v.

Lz'ndsay, 180 Wn.2d 423 431 326 P.3d 125 (2014). When the defendant fails to object
to the prosecutor’s conduct or request a curative 1nstructton at trial, the-misconduct is
reversible etror only ifthe defendant shows the misconduct was so flagrant and ill-
intentioned that an mstructwn could not have cured the resulting prejudice. State v.
Lmdsay, 180 Wn.2d at 430.

A nrosecutor cannot express a personal opinion as toa defendant’s guilt or a

. \w1tness ’s credlblhty mdependent of the ewdence in the case. -State v. Lindsay, 180
Wn.2d at 437; Inre Per.s'onal Restramt of Glasmann, 17 5 Wn.2d 696, 706 286 P. 3d 673
: (2012). “The personal opinion is prohibited because the question of whether a witness has .
testified truthfully is entirely fqr the j}lry to determine. State V. lsh, 170 Wn.2d 189, 196,

241 P.3d 389 (2010) (_plur.ality opinion). A prosecutor commits misconduet by vouching

- 38



Jul.21.2017 2:35M  JOSEHINE TONNSEND | No. 6024 P. 56

N

No. 32228-9-I1 -
State v, Lazcano

\ | for'a wimess’s credibility Stdte v. Robinson, lé9 Wn.'Ap'p. 877, 892, 359 P.3d 874 |
X (201 5). ‘'Vouching may occur in two ways the proseeutron places the prestrge of the
govemment behrnd the wrtness or indicatés that mformatron not presented to the jury
" supports the witness’s testrmony State v, Robmson, 189 Wn. App at 892-93; State V.
.‘Coleman, 155 Wn App 951, 957,231 P.3d 212 (2010) Even gomg beyond comments

by the prosecunon, a witness’s testimony that he or she spoke the truth and abrdes by the

’ terms of a plea' agreement may amount to a mild form of vouching. State v. Ish, 170
Wn.2d at, 197 ‘ |
Damel Lazcano prmcrpally relies on Staze y. Ish, 170 Wn.2d 189. Nathtmiel _Ish
'clarmed the proseeutor eommmed mlsconduct by vouchmg for his jail cellmate ]
credrbrhty when referencing the cellmate s agreement to testlfy truthfully Before the
cellmate testified, Ish obJected to any ques’tron regardmg the cellmate S agreement to |
' testlfy truthfully The trral court allowed the State to estabhsh the agreement terms,
mcludmg the truthﬁJI testimony requlrement Durmg drrec’t examination in 1ts case in-
chief, the proseculor asked the cellmate about the type of testlmony he agreed to provrde
4to which he responded “truthful testrmony » During redirect, the prosecutor asked the
cellmate if his plea agreement mcluded a tetm for truthful testlmony, and he rephed yes.
- At the end of redirect, the prosecutor asked the cellmate if he had testrﬁed truthﬁ;lly, and
-l're replied that he had. |
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The Supreme Court, in State v. I;s'h; afﬁrméd Ish’s gonyict;iq_ri.' A majority of the
justices agreed thét the triai court eﬁed by allowing ﬁ?e prosecutb_r to intrddqce evidence
during the State’s case in ch.ief that the plea agreement rcquiréd the celltnéte fo testify
truth'fully.. Fouf justices reasoned that, wheq the éredibility.of the ﬁitness hgd not
: prcviou'sl}.r been attacked, referencing the céllmate’s oﬁ_t-of-cgurt prorhisc to testify

‘. | ~ trothfully was irrelevant and had the potential to prejudice the defendant by placing the

' prestige of the State behind the cellmate’s testimony. Nevertheless, these four justices

concluded that the trial court’s error was harmless.

In State v. Ish, four o’ther justices concurred in the result in A separa}:e opinibh. ~

| ~The conéuning justices would have decided the case 01:1 a different basis by using the
balan.cing test of ER 403. They conciudgd, on the basis of several Court of Appegls'

dgcisi&qs, that the questioning ébc;ut the plea-ﬁg‘reement Was proper. Thcéé juﬁices’ o

reasoned:

'[Ulnder ER 403, we should weigh the prejudice engendered by the-

 “testify truthfully” language in a plea agreement against the State’s '
legitimate purposes for questioning a witness about a plea agreement.
When the State offers a witness who has apreed to testify as part of a plea-
agreement, the existence of 2 “deal” is an obvious ground for impeachment.
It shows potential bias and motivation to lie. . . . In the face of obvious. o
(and damning) lines of questioning on cros¢-examination, the prosecutor in

 this case wished to present [the cellmate’s] testimony in its true context—as
part of a plea deal in exchange for truthful testimony. By questioning [the
cellmate] on direct examination about this issue, the prosecuior intended to
“pull the sting” from theé anticipated cross-examination. C
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State v. Ish, 170 Wn.2d at 202. Signiﬁeantly, 'd'espite the difference_ in views over the
admrssrbrlrty of the evrdence both the [ead and concurrrng oprmons agreed that some
| crrcumstances may warrant the State to preemptrvely “pull the stmg” from an antrcrpated

attack on ) the credrbrlrty of 2 W1tness dunng the State’ s ¢ case in chief, State v. Ish, 170

i

. Wn. 2d at 199 n.10, 203-04,

A. Ben Evensen
We now address.the approprlateness of questromng with regard to-cach of the four
| _ wrtnesses During openrng arguments defense counsel aggressrvely attacked the
_credibility of State’s wrtness Ben EVensen Counsel referred to Evensen asa Jarlhouse
* snitch, who agreed to testify for a deal with the prosecutron During the State S drrect
examiriation of Evensen, the trial cotlrt admitted as an exhibit a letter from the
proseeutron to Ben Evensen’s attomey The letter stated that Evensen agreed to testrfy
truthfully The prosecutor asked Evensen several trmes whether the agreement requrred

hrrn to be truthful in his testrmony, and Evensen agreed The prosecutor also directly

asked EvenSen if he told the truth and Evensen sald he did.

We eonclude the prosecutor did pot commrt miscondict when it proffered Ben
Evensen s plea agreement on direct exammatron or when questioning Evensen on. drrect .

examination becnuse defense counsel durrng openlng statements attacked Evensen’s
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 credibility, Counsel-inttoduced Evensen’s lack of credibility as a central defense theory.
, Under Ish the prosecutor, during the State’s case in chief, properly preemptively

“pull[ed] the stmg” from this antlclpated attack. Damel Lazcano’s prosecutor addressed
Evensen’s cred1b111ty after Lazeano pulled a stnng.-
B. Eli Lindsey, Jamie Whitney, and M'cKyndree Rogers
| During direct examination of Eli Lindsey, Jamie Whitney, and McKyndree
- Rogers, the trial coutt, at the State’s request,' adnﬁttedletters to'the three witnesses’
resPeeti\"e attorneys. In each letter, the witness agreed to testify truthfully in exchange
for unmumty ora plea'agreement During direct exammatlon of each witness, the
prosecutor asked each w1tness 1f he or she told the truth
On appeal the State concedes that it 1mproperly mtroduced the terms of Eh
Lmdsey s, Jamie thtney s, and McKyndree Rogers 8 plea or unmumty agreements
during direct examination without the defense first attackmg the witnesses’ credibility.
| Nevertlleless,' Daniel Lazcanok did not object to any‘of the questioning, whereas the
-defense in Ish Ob] ected to the questions regardmg the cellmate 8 agreement to testify
- .truthfully Lazcano never moved to strike the answet or request a curative instruction.
Daniel Lazcano must demonstrate that the prosecutor s conduct was so ﬂagmnt |
and ill- mtentloned that no. instruction could have cured the preJudlce Here, if the court

had been asked to gwe a proper curatlve mstructlon it would have: cured a problem by

0
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Ny directin’g the juryto disregard jthe part of the ansttver that refers to"‘truthﬁllly.»”' See State
‘ | v. Frank Lazcano, 188 Wn. App. at 369 (2015) (ﬁndmg defendant did not object to |
witnesses’ testimony about how they agreed to tesufy truthifolly and a curatxve instruction
would have neutrahzed the prejudtce) |
-Remember that Damel Lazcano also argues that defense counsel rendered
1neffect1ve asmstance in fallmg to object to the testlmony regardmg and the admtsswn of -
‘the plea and 1mmun1ty agreements. Nevertheless 2 defendant cannot claim meffecttve
assistance if defense counsel’s trlal conduct can be characterlzed as legitimate tnal
strategy or tacttc Staz‘e v. Benn, 120 Wn 2d 631, 665, 845 P. 2d 289 (1993). The dCCISIOIl
whether to object is a classic example of trlal tactics and only in egregious
" cncumstances, will the failure to object constitute meffectlve assxstance of counsel State
12 Kolésm'k 146 Wn App 790, 801, 192 P.3d 937 (2008). | | |
The State properly adm1tted the plea agreement of Ben: Evensen The Jury could
' reasonably have concluded that other State witnesses, who were former fnends and .
' colleagues of Daniel and Frank Lazcano, entered 31mllar agreements with the State.
Gtven the presumption that counsel rendered adequate assmtance and made sxgmﬁcant
decxstons in the’ exerctse of reasonable professwnal Judgment we can infer that defense

counsel’s decision not to obJect to the exlub1ts and test1mony concermng McKyndree
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Roget's, Eli Lindsé&"s, and Jamie Whitney’s agecﬁénts was sirategic. An objection
could have mghlightcd ﬁlc 5ury’s gtteﬂtion to this téstiiﬁony. |

C. Travis Carlon |

bgmiel_ Laz'canb also argues that the prosecutor ébmmittéd misconduc;c when he
asked Travis Céglon on two occasions whether he was being truthful. The State respon'ﬂs L
that its counsel hever posed this qucs“fioﬁ to Carlon. The State is correct, Carlon was |
questioned exten_sivély about the ,tfa\./orablc.e.piea égreement he rccei\_/cd- in éxchange for
his continued céop'eratiqn, but the ,prosédutor never agked him whethei thé pléa
agrcém,éz;t x'cqu,ires him to fcstif}:' truthfully, Moreover, uﬁlike the ofher plea agreements,

 the prosecutor never souglﬁt to admit Mr Carlon’s agre:cment as an exhibit, |

"D, Closing argument

Daniel Lazcano. argues that the proéec'ut'or expréssly v.ouch,éd for Ben Bvensen’s
credibility during closing argizment.\ VLazca_no relies on the following pa'ssgge: '

" -And we have the testimony of Ben Evensen on February the 12th
and 13th . .. [W]e have the testimony of Ben Evensen on February the’
27th . .. [W]e have the testimény of Ben Evensen on May 31st and June

* the3rd. .. And every single time, he has told the truth. 1 forgot: a
recorded interview-of Ben Evepsen . . . on July the 30th of 2012. Every
single time, he’s told the truth. ' . .

Bvery single time, he said, «“Marcus told me”—excuse me.. He said,
“Dan told me lie waited out back. "‘Marcus ran out and Marcus was
running, and I said, Marcus, stop, stop. And Marcus wouldn't stop. . And
s0 I raised up and I went ‘bop-bop-bop.”” - o
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RP (Dec. 17 2013) at’ 1980 Lazcano did not ob_]ect to this argument Note that the
: prosecutlon did not couch his argument.in a personal behef or the behef of the State.

Instead he bolstered the testunony of Ben Evensen by notmg hJS story 5 consrstency

3

_ ‘through time, Therefore, we reject Lazcano g contentton

In the context of cIosmg arguments, the prosecutor has wide latitude in makmg

-

arguments to the jury and

evrdence State v, Fisher, 165 Wn.2d 727 747 202 P.3d 937 (2009) Instead of

prosecutors are allowed to draw reasonable inferences from the

exammmg improper conduct in 1solatlon this coutt consxders the prosecutor s alleged

' -1mproper conduct in the context of the total argument the 1ssues in the case, the evidence

. addressed in the argument and the'j Jury instructions. ‘State v Manday, 17 1 Wn Zd 667

675, 257P3d 551 (2011) |
State v. Warren, 165 Wn.2d 17, 30 195 P.3d 940 (2008) is an 1mportant decision’

e

on the subject of vouching.- The prosecutor argued during closing argument that details

in the v1ct1m 8. testlmony gave her testimony a “badge of truth” and the “ring of truth.”

“State V. Warren, 165 Wn 2d.at30. The prosecutor commented on sPecrﬁc parts of the
 vietim’s. testrmony that “rang out clearly with truth in it and argued that the vxctlm |

-would not know that’ level of detail if the crime had not occurred State V. Warren, 165

) Wn.2d at 30 The Warren court held that this argument was not improper vouchmg for

the credibility of 2 witness. The court reasoned that defense counsel attacked the victim’s -
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cred1b111ty during openmg statements and cross- 'exammatton and then observed that the
proseeutor responded by arguing that the detail in the victim’s testimony raised a
reasonable inference that she told the truth

Like in Staze v. Warren, defense counsel attacked Ben Evensen S cred1b1hty in
opening argument and on cross-examination, The parties contentiously dlsputed
Bvensen s ered1b1hty throughout the tnal In closmg, the prosecution sought to estabhsh
'that Evensen rendered consrstent statements every time he desenbed the murder. lee
the prosecutor’s argument in Warren that the details in the victim’s testnnony gave her
‘testlmony a “badge of truth ” th1s argument was not improper in the context of the total
argument and the issués in the case.

Sufficiency of Evidence
Daniel Lazcano challenges the sufficiency of evrdence to convrct him of first

degree murder.. The challenge requlres a review of evidence to determine if sufﬁerent
: evrdenee supported a convrctxon for the altemate means of ﬁrst degree murder alleged by,
the State. The State contended that Lazcano committed ﬁrst degree murder- by

premeditation and by partlcrpahng in a first degree burglary

|  Washington’s first degiee murder statute, RCW 9A.32.03Q, provides, in relevant

© (1) A person is guilty of murder in the first degree when:
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o (a) Wlth p premeditated intent to cause the death of another person,
he or she causes the death of such person or of a third pexson; or

: (c) He or she commits or attempts to commit the crime of . . |
burglary in the first degree . . . and in the course of ot in furtherance of such
crime or in immediate flight there&om he or she, or another participant,
causes the death of a person other than one of the part1c1pants '

RCW 9A 08. 020(3)(a), the general accomphce statute, and RCW 9A.32.030, the
felony murder statute, supply altematwe grounds under whlch an accused who did not
shoot the vxctxm, may be found guxlty of murder. The felony murder provision of the first

:' degree murder statiite establlshes a separate mechamsm by whlch one who commxts a - |
predmate felony may be cnmmally liable for a homicide commxtted in the course of that
.felony by a copartwlpant inthe commission of the underlymg felony State v. Carter 4'
| 154 Wn 2d 71, 78; 109 P.3d 823 (2005) The partlctpant liability clause of the felony |
. murder provision serves as a bullt-m vicarious liability provision that pr_ovxdee a-
| mechanism by whlch lidbility fora hoxuicide htey be itnputed toa eoj)_ertieipant who does
not cormuit a homicide State v. t’arter, 154 Wn.2d at 79, Thus, though'one participant
in a predlcate felony, alone commits a homicide dunng the commission. of or ﬂ1ght
from, such felony, the other partlclpant in the predicate felony has, by deﬁnmon
committed felony murder -State v. C’arter 154 Wn.2d at 79, In such cases the State '
‘ need not prove that the nonklller partwlpa.nt was an accomphce to the hormclde State V.

" Bolar, 118 Wai App. 490, 50405, 78 P.3d 1012 (2003).
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Daniel Lazcano argues that insufﬁcient evidence supports his COnvieti'on for ﬁrst
degree murder under each of the alternatrve means of first degree: murder contained in the
jury instruction. An alternative means case involves a smgle offense that may be
comnutted in more than one manner A jury must always be unanrmous in declarrng the
accused guilty of the crime charged State v. Crane, 116 Wa. 2d 315, 325 804 P.2d 10
(1991). Nevertheless, the jury need not unanimously agree to the means by which the
accused commrtted the crime so long as substantial evrdence supports each alternatrve

means State V. Crane, 116 Wn 2d at 325-26. In Washlngton, premedxtated murder and

felony murder are alternatrve means of commrttrng ﬁrst degree murder. Stafe v, Fortune, '

128 Wn 2d 464, 468, 909 P.2d 930 (1996)

The trial court 1mphed1y instructed’ the jury that it may convrct Lazcano of first .
degree murder if: (1) Lazcano shot Matcus Schur wrth premedrtatron, or (2) Lazcano shot
Schur durrng the coutse of Prank Lazcano burglarrzmg Nrck Backman s home The trral x
court also gave a general accomplrce habrlrty rnstructlon Because the court instructed ”
the jury that it need not be unammous as to which alternate the State proved, this court
must determine whether sufﬁcrent evrdence upheld all alternatrves |

In a crrmrnal case, the State must provide sufficient evidence to prove each
element of the charged offensebeyond a reasonable doubt: Jackson v. Virginia, 443 U.S.

307, 316, 99 S, Ct. 2781, 61 I.\, Ed. 2d 560 (1979). When a.defendant challenges the
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| sufficiency of the evidence, the proper mqulry is. whether after vreng  the eVrdence in

| the light most favorable to the State, any ratronal trier of fact could have found gurlt

beyond a reasonable doubt Smte v, Salinas, 119 Wn 2d 192, 201, 829 P.2d 1068 (1992).

- All reasonable 1nferences from the evrdence mUSt be drawn i m favor of the State and

mterpreted most strongly against the defendant State V. Salmas, 119 Wn. 2d at 201 A

clarm of lnsufﬁcrency admits the truth of the State’s ev1dence and all mferences that

reasonably can be drawn therefrom State v. Salmas, 119 Wn 2d at 201

‘Ina challenge to the sufﬁcreney of the evulence, clrcumstantlal evidence and

direct evidence. carry equal weight. State . Goodman 150 Wn 2d 774,17 81 83 P.3d 410

(2004) Thrs court’s role is not to rewe1gh the ewdence and substrtute 1ts Judgment for
that of the Jury State 12 McCreven, 170 Wn App. 444, 477, 284 P 3d 793 (2012)

Instead, because the Jurors observed the wrtnesses testlfy ﬁrsthand this court deférs to

i the Jury S resolutron of conﬂrctmg testrmony, evaluatron of wrtness credrbrhty, and

decision regardmg the persuasrveness and the appropriate welght to. be grven the

_ ewdence State v. Thomas, 150 W, 2d 821 874- 75 83 P. 3d 970 (2004)

A Sufﬁclency of ewdence for felony murder

The State employed first degree burglary as the predrcate crime for felony murder.

The statute creatlng the crime of ﬁrst degree burglary declares
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, A person is gurlty of burglary in the first degree if, with intent to
commit a ctime agamst a person or property therein, he ot she enters or -
remains unlawfilly in a building and if, in entering or while in the building
or in immediate flight therefrom, the actor or another partrcrpant in the
crime () is armed w1th a deadly weapon, or (b) assaults any person

-RCW 9A.52. 020(1) Frank Lazcano assaulted Marcus Schur and Amber Jones in Nick
Backman’s house. vadence showed that Frank entered the house with the purpose of -
'assaultm'g at Jeast Schur. , | |

We have already quoted the ﬁrst degree murder statute A person commrts first
degree felony murder if the person “commits or attempts to comnut burglary in the

first degree . and in the course of or in furtherance of such crime ot in rmmedlate ﬂrght R

therefrom, he or she or another participant, causes the death of a person other than one of

-

the partlcrpants » RCW 9A 32, 030(1)(e)

Daniel Lazcano argues that first degree. burglary, based on assault, can never -

) substantrate a frrst degree felony murder charge becatise the assault and the murder
constitute the same act Lazcano reliesonInre Per.s'onal Restraint aof Andvess, 147
Wn.2d 602, 610, 56 P.3d 981 (2002) Andre.s's held that assault could not serve as the
predtcate felony for second degree felony murder under former RCW 9A.32. 050(1)(b)

' because the “m furtherance of” language would be meaningless as to that predlcate
felony In other words, the underlymg assault js not mdependent from the homrcrde

. because homicide cannot result wrthout an assault The Andress coutt drstmgurshed

\
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assault from vahd predrcate felomes hke arson ‘which were drstmct from but related 10
the homicide, Of course, in Andress, the assault and the homicide constrtuted the same
" Personal Restramt of Andress does not control this appeal for several teasons.
Frrst Andyess entarled charges for second degree felony murder The State charged
Damel Lazcano wrth first degree, not second degree felony murder Assault is not a
qualrfymg felony for ﬁrst degree felony murder Frrst degree burglary qualrﬁes mstead
'as a predrcate for first degree murder. Assault is srmply an element of first degree :
burglary. Andress § reasonmg does not apply because first degree burglary is drstmct
from but related to the homlcrde and can 0cCur mdependently of the homicide.
/ Second following Persanal Restraint of Andpess, the legrslature amended the
' seeond degree felony murder statute and expressly declared assault as a. predrcate crnne '
to second degree felony murder LAWS OF 2003 ch.3,§ 1. The legrslature wrote: “The
legrslature does not agree with or accept the court’s ﬁndmgs of legrslatrve mtent in State :
V. Andress, and reasserts that assault has always been aud still remains a predrcate
offense for felony murder in the second degree » LAWS OF 2003 ch 3, § 1.

Third, Daniel Lazcano fails to note that hrs brother assaulted Marcus Sehur 1ns1de'

the house as part of a scheme to ﬂush Schur, outsrde the house, where Lazeano aw::ut_ed
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him, Eran_k Lazcano’s assault of Schur was a disﬁnct act from D.aniel’s.shooting or .
second aesault on Schur, | |
Dani’el Lazcano afgues insufﬁeient evidence supports a determination that he
knew Frank would assault Marcus Schur. ox Ambrosxa Jones. The felony murder statute
does not require such a determmatlon Anyway, ewdence showed that Daniel and Frank
planned for Frank to frighten Schur into ﬂeemg out the back door of the res1dence
Frxghtenmg Schur could include .assaultmg hlm.
B. Sufﬁc1ency of evidence for accomphce [iability
Daniel Lazcano also argues there was no ev1dence that he knew he was promoting
the commission of a.crime because he did not know that Frank was goingto assault .
Marcus Schur or push Ms.J or)xes Citing State v. Robert.s', the State argues that an-
accomphce need not haVe spec1ﬁc knowledge of every element of the crime comm1tted

by the principal, prov1ded he or she has general knowledge of that spec1ﬁc crime, State

V. Roberts 142 Wn.2d 471, 512, 14 P.3d 713 (2000).

We need not apply the fme dlstmctxon asserted by the State. Taking all reasonable |

. ,mferences in favor of the State and d.rawmg them strongly against Daniel Lazcano,

sufficient evidence supported a jury determmatlon that Lazcano knew Frank would -

commit first degree burglary- based on assault, ‘Ben Evensen’s mother,testlﬁed that she:

‘ had conversetioris with the brothers about confronting Marcus Schur. She testified she
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trled to persuade them riot to do it. Danlel Lazcano told his friend Kyle‘ Evans, thet'he
wrshed to ﬂnd Schur and “beat (his] ass.” RP (Dec 3 2013) at 412 Frank became an
mtegral part of this plan He agteed wrth Daniel 1o assist in the thumpmg Damel
Lazcano knew Schur hngered inside the Backman house when Frank entered. Danrel
must have known that Frank’s entry of the home would mvrte violence. Frank hed -
warned Amber ] ones in the presence of Daniel, that, if Frank found Schur to be
' 1mp11cated in the robbery, he would krll him. | |
Ben Evensen testrﬁed that the brothers planned for Frank to enter the house o
“flush” Schur Damel warted outsrde to attack Schur once Frank cleared Schur fiom. the |

_ home. An assault could readily accompany the ﬂush Drawmg all reasonable mferences_

in favor of the State the evidence here was sufficient for a Jury to reasonably infer that o

| Daniel Lazcano-was an accomplrce to Prank Lazcano S burglary of Nick Backman s

house
C Sufﬁcrency of evrdence for 'premedrtatron
Finally, Damel Lazcano contends the State also failed to proue premedrtatron
' beyond a reasonable doubt., Lazcano emphasrzed that he told Ben Evensen that he did .
. not trave] to Nle Backman s house to kill Marcus but only to frrghten hun. He then
. .argues that he pamcked when Marcus appeared in the alley and reacted mvoluntarrly

. when, shootmg He later expressed remorse over Marcus Schur’s death. . According to
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Lazcano, 'all of thes'e facts and cireutnstances indic,aite that Da’n_iel did not prerneditnte
| k1111ng Marcus. In so arguing, Lazcano construes the ev1dence in a light most favorable |
to h1m When we revxew the sufﬁclency of evidence for a conviction, we view the
ev1dence in the opposite light. State v. Salmas, 119 Wn.2d at 201 (1992).
“Premedltatxon,” for pu:poses of ﬁrst degree murder, is the dehberate formation of '
and reﬂeetmn on the intent to take a human life and involves the mental process of
thmkmg beforehand deliberating on, or weighing the contemplated act for a penod of
 time, however short. State . Ra; 144 Wa. App. 638, 703, 175 P.3d 609 (2008) |
Premed1tat|on requires more than a moment in time. RCW 0A.32, 020(1) The State may
prove' premeditation by cn'cumstantlal evidence when the inferences argued are |
_reasonable and the evidence supporting them is substantla] State v. Ra, 144 Wn App. at
703, Examples lnclude motlve, pnor threats multxple wounds mﬂxcted or multxple -
shots, striking the vmtlm from behind, assault thh tnult;ple means or 2 weapon not /
teadily available, ahd the planned presence of a weapon \at the scene. State V. Ra; 144
'Wn App. at 703 | | | |
Assummg the truth of the State’s evidence, nearly all factors weigh in favor of
B ﬁnding premeditation. Daniel Lazcano possessed a mottve to kill Marcus Schur based'on

the burglary. Lazcano sought to locate Schur for over a week. Lazcano also threatened

N

to confront Schur during mulnple discussions with multtple people. The State presented
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" no evidéence that Lazcano threatened to kill Schur, but Frank uttered such a threat in the

presence of Daniel. Lazcano brmight his AK-47 to Nick Backman’s house. He took the

- firearm With him as he ran to the _back of the house while Ffanlc tried to flush Schur from:
" the home. Lazcano stood in wait. Lazcano fired multiple shots after taking time to raise

. the rifle and yell, “* Stop, Marcus.”” RP (Dec. 9,2013) at 980,

In short, sufﬁpient evidence suppotts Lazcano’s conviction for’jﬁrst degree murder
 on each of the altémate_ means Aof felony murder and prémedimﬁon.
Felony Fircarrnl Offender Registré'tio‘n
Danie‘l La.che.mo contends the trial cmuft eﬁed'when it deter;nined' he piust register
.as a.felony ﬁréarm'offcnder. The rele\./'ant statliie, -and Véxsion of thp statute in |
appﬁcation at the time ofLazc;anc;’s- séﬁtenbc, read: -

© (1) On or after July 28, 2013, whenever a defendant in this state is
convicted of a felony firearm offense . . . the court must consider whether to
.impose & requiremerit that the person comply with the registration
requirements of RCW 9.41.333 and may, in ifs discretion, impose such a4
requirement. . - ' ' IR .
(2) In determining whether to require the person to register, the court
shall consider all relevant factors including, but not limited to:
. (a) The pexson’s.criminal history; S -
_— (b) Whether the person has previously been found not guilty by
reason of insanity of any offense in this state or elsewhere; and .
‘ (c) Evidence of the person’s propensity for violence that would
likely endanger petsons.. . .
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Former RCW 9 41. 330 (2014) Note that the statute references a “felony firearm

_ offense,” but does not mentron a “felony firearm offender
RCW 9.41 .010(8)(e) defines “felony firearm offense as:

Any felony offense if the »offender was armed with a firearm in the
commrssron of the offense. ' ' ,

RCW 9 41 010(7) defines “felony firearm offender” asa person

who has prewously been convicted . . ..0f any felony ﬁrearm '
offense. '

(Emphasrs added)

Damel Lazeano s crime meets the deﬁnmon of “felony ﬁrearm offense * Thej juey
found Lazcano to be armed with a ﬁrearm when he shot Marcus Schur Nevertheless
- before the trial on appeal Lazcano had never been convicted of & felony - Therefore, he ‘
argues that he does not quahfy as a ‘felony ﬁrearm offender,” because he had not
prevrously been convxcted of any felony ﬁrearm cnme S e
" Daniel Lazcano s argument farls because the controlhng statute, RCW 9.41 330
* does not requrre that he be a felony firearm offender as deﬁned in RCW 9.41.010(7) or

| any other statute Instead, RCW 9.41. 330 affords the trral court drscretron to order

: registratron on any eonvrctron fora felony ﬁrearm offense after revrewrng certam factors

RCW 9.41 330 does not require two ﬁrearm offenses before registration.
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Damel Lazcano contends that the prosecutonal youching, the j jury unammrty error, -

- and the msufﬁcnent evrdence to support each altematlve means of first degree murder

when aggtegated vxolated his nghts to due process anda fan- trial. The cumulatwe error
doctrme applles when several tria] errors, none of which alone sufﬁces to watrant
teversal, but when combmed may have demed the defendanit 2 fair trial, State V. Grezﬁ”
141 Wn.2d 910, 929, 10-P.3d 390 (2000). |

We ﬁnd error only in the admission of plea agreements contammg language
whereln witnesses agreed to testxfy truthfully We prevxously held the en:ors to be .
harmlessE | o |

Statement of Addmonal Grounds

We now address Damel Lazcano 3 stateinent of add1t10nal grounds

‘Daniel Lazcano argues we should reverse his conviction because the prosecutor
knowmgly presented false ev1dence from Amber Jones, contrary to the Mooney-Napue
line of cases, Napue v. Illmazs, 360 U.S. 264 798.Ct. 1173,3 L. Ed. 2d 1217 (1959),

Mooneyv Holohan 294US 103, 55 S. Ct, 340, 79 L. Bd. 791 (1935). Under those

‘cases, a conv:ctlon w111 be reversed 1f the prosecutlon knowingly presented false ewdence

or testunony at trml and there is a reasonable 11ke11hood that the false ev1dence or

test1mony could have affected the jury’s dec1s1on Morris v, Ylst 447 F.3d 735 743 (9th s
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Clr 2006). To prevall on a claim based on Maoney-Napue, the defendant must show that ‘
(1) the testlmony or ev1dence was false (2) the prosecution knew or should have known

that the testlmony was false, and (3) that the false testunony was matenal United States

¢

v Zuno-Arce, 339 F. 3d 886, 889 (9th Cir. 2003).

Daniel Lazcano alleges that Amber .Tones tcst1ﬁed falsely when she descnbed

" during the thiljd trial, peeting through the window of Nlck'Backman s house immediately
following the murder:

Q. Did you think you rccogmzed anybody inside the car? v

* A. Ithought I seen maybe Daniel. I wasn’t for sure. Itlooked like
somebody that—it Jooked familiar, -

Okay. So you're not 100 percent sure. but—

No, :
—but you thought it was Dan?
Yes.
. And yov’re not 100 percent sure because—-—was it because it was
very da:rk that-night? . :

A. Yes. And it was ralnmg

RO >0

RP (Dec 3 2013) at 432. Lazcano claims Joncs thxrd trlal testlmony dlffeted from her
fixst trial testlmony, when she testxﬂed that she “d1dn t gct a very good look at exactly

: who it was.” " RP (Feb. 12, 2013) at 182. He fuxthcr contends that Jones’ third trial
testlmony a]so conflicted with tcstlmony in his second tnal when she testified she

“thought it had been Danie}” because she recogmzed his car. RP (May 30, 2013) at 1416.
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Danie] Lazcano does not-establish false lestimony by Amber J ones. Her testimony
during the three trials remalned consistent. She always x_rverred that she could not for sure
identify Lazcano. | |

Daniel Lazcano next assigns error to the introduction of testimony by Jeffrey
Reynolds the prosecutron s expert witness, regardlng ballrstrcs Lazcano characterizes
the testrmony as ufireliable and speculatwe in nature. He contends that Reynolds lacked
quallﬁcatxons to testify about ballrsucs

Damel Lazcano never. obj ected to Jeffrey Reynolds quahﬁcatrons at tnal and thus

.'did not preserve the issue for appeal. RAP.2.5(a). Daniel Lazcano corhplains about the

. .speculative nature of Reynolds’ testimony. -NevertheleSs, Lazeano objected only to
Reynolds rebuttal testunony ori the grounds of repetrtron He therefore also waived
appellate review of tlns issue, An- Ob_] ection on dlfferent grounds to expert scientific
testimony does not preserve the issue for appeal._ State v. Newbern, 95 Wn. App. 277, h
291,975 224 1041 (1999). L

Damel Lazcano argues that the State farled to presefve bullet fragments in Marcus .
Schut’s body, and the spoliation vxolated his due process rights. Jeffrey Reynolds
recovered some bullet fragments but decrded not to look for the remamder of the orrgmal

‘bullet because the remammg fragmentatron would not be testable, The State called a

second ballistics expert Glen Davis, an employee of the state crime laboratory, who.
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examlned the bullet fragments recovered by Reynolds from the coxpse durmg the
autopsy Daws opined that the bullet bits were cons1stent with the size rounds fired by
the AK-47. | |
Under Artzona V. Youngblood 488 U.S. 51,109 S Ct. 333,102 L. Ed. 2d 281

»(1988) and State v. Wzttenbarger 124 Wn.2d 467, 880 P. 2d 517 (1994), whether
destructlon of evidence constltutcs a due process vmlatxon dep ends on the nature of the |

ev:dencc and the motivation of law enforcement. State v, Groth, 163 Wn. App. 548 557,
261 P.3d 183 (201 1) If the State fails to preserve “material exculpatory ev1dence
. " criminal charges must be dismissed. . Wittenbarger, 124 Wn.2dat475. In order to be |
“material exculpatory evidence,” the evidence must possess an exculpatory -

considered

.value apparent before its ‘destruction and be of such a nature that the defendant would be

unable to, obtain comparable evidence b'}‘r other reasonably available means..
Wzttenbarger 124 Wn 2d at 475. The State's failure to prcserve evidence merely
“potentially useful” does not violate due process unless the defendant shows bad faith on
the part of law enforcement. “Potentially.u_seful” evidence is “cviclentiary,material of
which no more can be said than that it could hatre been subj ected to tests, the results of
which mlght have exonerated the defendant.” State v. Groth, 163 Wn. App. at 557.
Jeffrey Reynolds testxﬁed that whatever fragment remained of the original bullet

~ could not be tested. Daniel Lazcano presented no contrary testlmony. The evidence.
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could not have exonerated Lazcano.

' " Daniel Lazcano argues that the State elrcrted hearsay statements from Travis - _
| Carlon about the AK-47 rifle berng used in the murder. On direct examma’uon Carlon
- testified that Frank Lazcano lay the AK-47 in his trunk, but then denied that either
brother told him that the AK- 47 was used to shoot Marcus Schur, The: State then asked
Carlon about a statement he previously gave Undersherrff Rockness, in which he told
Rockness that the Lazcauo brothers told hrm they used an AK- 47 The State asked Travis
Carlon about his prror statement in order to 1mpeach him. Thus Carlon’s answers were
| not admltted for their truth and were not hearsay ER. 801(c) Lazcano argues that the
State used Carlon’s earher statements as substantrve evidence of Lazcano s gurlt during
| closmg argument but Lazcano never objected or asked the trral court to limit their use to
. impeachment purposes |
' Damel Lazcano also argues that the prosecutor ] closmg argument assumed facts
: not m evrdence because he asked the j Jury to infer that Lazcano told Travrs Carlon he
.krlled Marcus Schur. Catlon repeatedly testified that he “assumed” the brothers krlled
' | Schur based on their statements and actrons, even though Carlon declared that the
\ brothers never exphcrtly confessed. In cIosmg, the prosecutor argued Carlon’s demal of

an express concessron was unbelievable and that Lazcano probably told Carlon of_ the

details of the murder.
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The pcosecutor’s closing aigument did nct agsume facts nct in evidence. The
prosecution acknowledged that Travis Carlon never test1ﬁed that the brothers expressly
told him what happened The prosecution encouraged, baged on other evxdence, the j Jury

draw a reasonable mference of the brothers tclhng Carlon they killed Marcus Schur. In

"~ closing axgument the prosecutor has W1de latltude in arguments to the jury and may ask
the juty to draw reasonable 1nferences from the eV1dence State v. Fzsher, 165 Wn2d at’
747 (2009). . |

| Daniel Lazcano argues the tnal court’s ruling in limine to prevent him from cross-
ex?mnnmg James Holdren about mental health issues l1m1ted his ability to conﬁtont

. Holdren. .Lazcano argues that Holdren’s mental incompetency was relevant to show

‘ 'pcésible error in how the witness pefceived events or recalled them. As authority, he
cites State v, Darden, 145 Wn.2d 612, 41 P.3d 1189 (2002) and State v. Froehlich, 9_6
W24 301, 635 £2d 127 (1981). .

The federal and state constltutlon S gdarantee the right to confront and cross--
exam;ne adverse wntneSSes U.S. CONST. amend VI; CONST. art, 1, § 22." This right
includes the right to conduct a meamngful cross-examination of adverse witnesses. State
V. Darden, 145 Wn.2d at 620 (2002). The defendant should be free to test the perception,

| memory, and credlblhty of witnesses. State v. Darden, 145 Wn 2d at 620. Confrontatxon

helps assure the accuracy of the fact-finding process. State v, Darden, 145 Wn 2d at 620
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Cross-eXammatlon as to a mental state or condmon to unpeach a wr’mess is
penmssrble State v, Froehlich 96 Wn. 2d at 306 (1981) Cross-exammatmn is one of o
several recogmzed means s of attempting to demonstrate that a: wrtness has erred because

of his mental state or condmon State v. Froehlich, 96 Wn.2d at 306

Like all constrtutronal rights, the right to confront wrtnesses faces limits. The r1ght |

to cross-examme adverse wrtnesses is not absolute State v, Darden, 145 Wn 2d at 620

_* The trial court, thhm 1ts sound d1scretron may deny cross-examma’uon if the evrdence

sought is vague, argumentatxve or speeulatwe State v. Darden, 145 Wn. 2d at 620-21

Evrdence rules may limit the nght of cross—eXammatlon State V. Darden, 145 Wn 2d at

62021,

The trial court ruled that Daniel Lazcano could not examine .J ames Holdren about

“his psychlatnc eplsodes because of the lack of relevance, The tnal ‘court expressed

concern that Lazcano wanted to make Holdren appear mcompetent sothej _]ury would
thmk Holdren commrtted the murder. The court however, allowed Lazcano to ask

Holdren about relevant acts, such as his phone call to 2 pohce officer i in wh1ch he

. expressed 2 behef of planted ammumtlon in h1s vehlcle We hold the trial court did not
'. abuse its drscretron in balancing Lazcano s rights to confrontatron with the llmltmg
. considerations of relevance and undue prejudice. The tr1al couﬂ reasonably limited

_questlonmg to mental health problems near in txme to the shootmg of Marcus Schur
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 Daniel Lazeanq next centen(is the prosee'ntien engaged in.misconduct' when the
prosecution questioned Travis Carlon about statements he made no Cerlon’s wife and »
J amie thtney about Carlon’s behef that Lazcano committed the murdcr The trial court’
granted a motlon in lumne to preclude this quesnomng of Carlon.- Nonetheless dunng :
| dlrect examination, the prosecutor asked Travis Carlon 1f he told his w1fe that Lazcano
shot Marcus Schur and 1f he had told Eli Lindsey that Lazcario shot Schur Lazcano
obj ected both times on grounds of’ relevance, and the tnal court sustained the objections.
On appeal Lazcano argues that these repeated questlons elicited testimony similar to  that
the trial court excluded and that the prosecutxon s tactics consnmted trial by mnuendo
A criminal defendant must only be convicted by evxdence not mnuendo State V.
Ruiz, 176 Wn. App 623, 641 309 P.3d 700 (2013) When a: prosecutor 8 quesnons refer -
to extrinsic ev1dence never 1ntroduced dccldmg 1f the questlons are 1nappropr1ate |
requxres exa.mmmg whether the focus of the quesnomng 1mparts evidence. w;thm the
'prosecutor 'S personal knowledge w1thout the prosecutor formally testifying. State v. '
Miles, 139 Wn, App 879 887, 162 P.3d 1169 (2007), State V. Lopez, 95 Wn, App 842
855, 980 P.2d 224 (1999). ‘
In the case on appea,l, the prosecutor did not seek to place unavailable eV1dence
before the j Jury The prosecutor already estabhshed that at Jeast accordmg to Travis

Carlon, Daniel Lazcano committed the murder. Carlon eatliex described how he drove
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| with the b'rothers into the country to hide the body, how Daniel rcpeatedly uttered.in the
car, “‘Uncle, I fucked up,”” .and how Carlon assumed Lazcano killed Schur. RP (Dec: 4,
2013) at 524. In asking Carlon if he told his wife or El1 Lindsey that Lazcano shot Mr.
Schur, the prosecutor did not imply the emstence of any ev1dence the jury did not already
have The prosecutor probably violated the tnal court’s ev1dent1ary rulmg, but the
conduct was not equivalent to a trial by mnuendo.

Danlel Lazcano argues that the prosecutor mlscharactenzed the standard for
“premedltatlon” in h1s closmg argument. RCW 9A.32.020 defmes “premed1tat1on,” for
purposes of murder in the first degree, as involving “more than a moment in pomt of
ume * 11 WASHINGTON. PRACTICB WASHINGTON PATTERN JURY INSTRUCTIONS
CRIMINAL 26.01. 01 at 360 (3d ed. 2008) 1ncorporates thts same language, In closmg
argument the prosecutor characterlzed “premed:tated” as Just more than a moment in
’.tlme, that’s all. It doesn’t mean they thought about it for a day-or two » RP (Dec 17,
2013) at. 1991 The prosecutton s argument accurately stated the la,w |

. Daniel La.zcano argues that the prosecutor argued facts not in ev1dcnce during

closing argument when he argued that Lazeano stated to Nxcole Carlon that he looked for.

the ‘shells from the AK-47. Nevertheless the reoord contains tlns cwdence Nicole .

Carlon test1ﬁcd that Lazcano stated he could not ﬁnd the shell casmgs, that the casings °

. had flung “pretty far, like they were gone,” RP (Dec. 16, 2013) at 1875-76.
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Daniel Lazcano next argues. that the prosccutor 1mpcrm1551bly 1mpugned defense
counsel when stating the ;lefensc wxshes the jury to travel to Woriderland. A prosecutor '
may argue that the cwdence does not support the defense theory. State V. Lmdsay, 180
Whn.2d at 431 (2014) 'chci-thelcss, a prosecutor. must not impugn defense counsel’s role
or mtegnty State v. LGdsay, 180 Wn.2d at 431-32. Impugmng defense counscl severely
damagcs an accused S opportumty to prcscnt his or her case. Stafev. Lma’say, 180 Wn.2d
at 432 | o | |

Damel Lazcano cites State v, Thorgerson 172 Wn. 2d 438, 258 P 3d 43 (201 1). In

that case, the prosecutor argued during closmg argumcnt that;

. The-entite dcfense is sl[e]ight of hand.. Look over here, but den’t

pay attention to there. Pay attention torelatives that didn’t testify that have

nothing to do with the case .. . Don’ tpay attention to the evidence.
State v, Thorgersan 172 Wh. 2d at 451 (alteratlon in ongmal) The court held the
prosecutor s comments improper but did not reverse becausc the comments hkely did not
alter the outcome of thc case and an mstructmn could have cured the prcjudlcc

In this appcal even assuming the prosecutor s Alice in Wonderland argument was -

| impropér the argument hkely did not nnpact the outcome. An 1nstruct10n could have | |

cured thc pchudlcc, and thc comments were not flagrant or 1ll-1ntent10ned

~ Daniel Lazcano argucs, for the first tune on appeal that the tnal court 1mproperly

admitted statcments made by Frank Lazcano to Deputy Tim Cox during Deputy Cox’s
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questioning of Frank. We reject this clair'ned '.error because a defendant must raise a Sixth
- Amendment eonfrontauon clause claim at or before tnal or lose the beneﬁt of the nght
State v..Q'Cain, 169 Wn. App. 228, 247-48 279 P. 3d 926 (2012) We also note that
Shenff Deputy Cook testified that Frank told him he went to con_ﬁ:ont Marcus Schur
alone, he left when he heard guashots, and Danlel was at his glrlfnend’s house in
Spokane that evening, Thus the statement d1d not implicate Lazcano.
Damel Lazcano argues the trial court. violated his right to plead gmlty when it
‘ rejccted the proposed plea agreemerit and the State’s amendment charging lnm with
second degree manslaughter This assignment of error relates to our earlier holdmg that
the trial court dxd not abuse its discretion when rejecting a plea agreement This court -
reviews whether th'e trial court deprived a defendant of his or hen rule-baseid right to plead'
-gnilty to tlfe o'riginal' chargesf de novo. State v. Conwell, 141 Wn.2d at 906 (2000).
Months before the plea hearing, Daniel Lazcano had pled not guilty and
undergone two trials. Thelright to plead guilty only exists' when the defentlant has not yet ‘
entered any kind of plea State v. James, 108 Wn 2d 483, 487, 739 P. 2d 699 (1987)
Once the defendant enters a legally sufficient plea of not guﬂty the defendant’s nght to
plead guilty is no longer unconditional. State v. James, 108 Wn.2d at 488; State v.

Duhazme 29 Wn App. 842, §52-53, 631 P.2d 964 (1981).

Daniel Lazcano also argues the plea agreement hearmg violated the appearance of
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fairhess doctrine and his due process fights because the trial court refetred to Franic
Lazcano 8 test1mony from Frank’s own, trial, which was not in'the record in his case.
Lazcano argues that Frank’s testxmony from Frank’s trial was part of the reason why the
. trial court rej ected the plea agreement. | | |
' The Code of Jud1c1al Conduct (CIC) prov1des that a Judge must dlsquahfy hlmself
or r herself “in any proceedmg in whlch the Judge 8 1mpamahty mlght reasonably be
quest1oned » CJ C2.11(4). This mcludes when a judge has “a pcrsonal bias or preJudlce
concerning & party or a party’s lawyer or personal knowledge of facts that are m dlspute
- in the pr'oceeding CIC2. 11(A)(1) In determmmg whether recusal is wan:anted actual
| prejudwe neéd not be proven, A mere susplclon of partlahty may be enough. Sherman v.
‘State, 128 Wn.2d 164, 205 905 P.2d 355 (1995) The questlon under the appearance of
fairness doctrine is whether a reasonably prudent, disinterested observer would conclude |
that the parties received a fair, impartial, and neutral hearing. Statev. Gamble, 168
Wn.2d 161, 187, 225 P.3d 973 (2'01.0).' To succeed in an aopearance of fairhess claim, a
pafty must éhov(r eyidence of a judge’s actoal or potentjal bias, Statev. Gamble, 168 |
Wn.2d at 187-88. | "
The trial court is prcsumed to have properly discharged its official duhes without
' bias or prejudlce In re Personal Restraznt of Davzs, 152 Wn.2d 647, 692, 101 P.3d 1

(2004). The party seeking to overcome that prestimption must provide specific facts ‘
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- establishing bias. Jn re Personal Restraint of Davis, 152 Wn.2d at 692. Judicial rulings -

alone almost never constitute a valid showing of bias., Jn re Personal Restraint of Davis, '

152 Wn.2d at 692.
Daniel Lazcano. ob’serues that the ttial .court during the piea hearing, neted Frmtl_c’s
: testlmony in Frank’s trial, and the trial court concluded that Frank was not the shooter
Lazcano argues these statements show b1as or part1ahty Lazcano argues the tual court
should have recused 1tse1f We refuse to address the a.rgument however because |
Lazcano dld not raise the claim below RAP 2. S(a) We note that the trial coutt demed
the plea agreement prmexpally for other: Teasons. Lazcano cites 10 authonty for the
proposmon that a trial court’s prior lmowledge of a case 1s an 111eg1t1mate bas:s on whmh \
to base a decision, Lazcano e1tes-CJ C2.6 emt. 3, but this comment only encourages '
| judges to recuse.when they obtain in%oimation during settlement diseussiotls that-could -
influence their dCGISIOIl makmg durmg trial. | |
Damel Lazcano argues that j Juror 2 engaged in mlsconduct when he attempted to
speak to the prosecutor and when he dtscussed the case with other jurors even after the
- Jury was instructed not to dlSOllSS the case. He contends the verdict was tamted by ﬂus
_]uror who refused to follow the court’s mstructxons This.court reviews a tual court’s
_ determmatlon of whether to remove a Juror for abuse of dlscretton State v, Hapkms,. 156

Wn. App. 468,_ 474, 232P.3d 597 (2010).
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‘Daniel Lazcano complains of juror 2°s conduct in seeking to ask the prosecutor
- and balhff a question and dlscussmg the case W1th jurors before deliberations. We do not '
know what specific comments juror 2 uttered. The trial court took jimmediate actxon by
- reminding the jury panel at large not to discuss the case with anypne else. Defense
ceunsel agreed the trial court’.s propos.ed action was an appnopriate s-olution. Because |
.Lazcano did not complam during trial, he may not raise thlS jssue on appeal RAP 2.5(2).
He also invited any erxor by concedmg to the trial court’s sugges'uon |
Damel Lazcano argues that the prosecutor relied on Lazcano’s head nods during
the station mterv1ew during the proseeutlon s cloging argument obtained in v1olat10n of
the F1ﬁh Amendment ‘The. trial court did not allow testimony of the head nods during the
State’s case in chief, but perrmtted the testtmony as impéachment after Lazcano testlﬁed.

- . The prosecution proposed an 1nstruct10n hmttmg the jury’s use of the head nods for |
impeachment purposes. Defense counsel agreed thh the trial court that a limiting
instruction would draw undue attention to the nods Counsel did not ob_)ect to the
prosecution?s comments, during closing argument, regaxdlng L.azcano’s head nods. -

Admittedly the difference between use of Daniel Lazcano’s nods in response to
'. "police questioning as impeachment evidenee and sub‘st_antive evidenee of gnilt_is razor
thin. NchrtheleSS, when a defendant does not object to prosecutonal misconduct, he

.must demonstrate that an instruction could not have cured the prejudice. The prosecutor
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proposed a limitiﬁg instruction. Daniel Lazcano refused one. He did not object to the
_ prosecutor’s comments duting closing argument.
Daniel Lazcano also contends that his tnal court counsel was ineffective for not

- agreeing to a llmltmg instruction. We reject this argument because his counsel’s decision -

was a legmmate tnal tactic.

Finally, Damel Lazcano ergues that cumulative exror depnved him of the nght toa

| fair tnal Because Lazcano’s appellate counsel already addressed this issue m his
opemng brief and because Lazcano s statement of additional grounds unearths no further
error, this court need not address the ar_gumettt again. - |
- CONCLUSION )
We affirm Damel Lazeano’s conviction for first-degree murder.
A ma_]onty of the panel has determmed this opinion wtll not be printed in the

“Washington Appellate Reports, but it will be filed for public record pu.rsuant to RCW

2,06.0490. o
Fearing, C.. O’ ' '
WE CONCUR: v
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A, Identity of Petitioner _
Pursuant to RAP 13.4 Daniel Christopher Lazcano asks this court

to accept review of the Court of Appeals decisions designated in Part B of

this petition.

B.  Court of Appeals Decision
Detitioner asks this court to review the Court of Appeals decision

* of June 22, 2017 denying reconsidesation of ts decision of March 16,
2017. Inits unpublishéd opinion, the Court of Appeals concluded
A copy of the decision is in the Appendix at pages A-1 through 72.
A copy‘of the order denying petitiongr’s motion for reconsideration is

in the Appendix at pages A-1-72

C. Issues Pres ent_ed for. Review
1. Do multiple prosecutorial misconduct violations cumulatively.
deny a Defendant of his Due Process Rights at Trial?
" 2.Does the exclusion. of a juror after seating, based upon clauned
€conomic hardshlp because his employer asked him to leave jury service,
aﬁd over the objection of the Defendant violate RCW 2.36.080(3) RCW

- 2.36.165 and Washington Constituﬁon Atticle I, Section 22, which gfants

Petition for Review -5
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a defendant an impartial jury that represents his community and prohibits
employers from interfering with jury service by their employees?

D. ~ Statement of the Case

After o maistials for Marder, the state filed a third amended
inforniation, charging Danfel Lazeano with Pirst Degree Murder and
adding a firearm ephancement, The Whitman Couxity Couﬁ grantcd a
motion to change venue. Trial proceeded in Spokane County Superior
Court before a Spokane County Judge. Duting voir dite for that trial, the

" trial court asked jurors if serving on the jury for three wceks.céuld cfgate a
significant hardship. Juror 20 answered in the affirmative because he
needed to wortk and pay bills. The juror added that he could not pay
current debts on the juror remuneration of §12.00 a day, The trial court did -
not address juror 29's conqerns.. After the trial court empaneled the jury

 but before opening sta£ements,‘the trial court addrgssed a concern by juror
#2. Juror #2 stated that his emﬁloyer asked for him to be excused. The
trial court summoned jﬁror #2 into 'the courtroom and conducted a

. colloquy. Juror #2 declared that his employer did not pay him for j Jury
duty, he was movmg, he had a vehicle payment, and he could not miss
three weeks of pay around Christmas. Mr. Lazcano objected to excusing

| juror #2 becanse excusal would preclude working class p.eople from jury

- duty, Mr, Lazecano suggested payiﬁg juror #2 a reasonable daily wage.

1
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Ihe court made no inquiry about the statement by Jurof # that his
employer had requested he be released from jury duty. The trial court _
excused juror #2 on the grounéi of financial hardshi;ﬁ. Daniel Chris;copher _
Lazcano was ﬁied and convicted of First Degree Murder in this third trial.
*In the same trial for Murder, the Prosecutor corr;mitt’eci cumulativ.e

misconduct by ihtroducing plea agreements which requircd'vvimesses to
testify truthfully ,vOu_chéder the state’s witnesses and called the Defense
gtrategy something out of Alice in Wondetland. Eli i,in&sey, Jamie

‘ Whimey, McKyndree Rogeré, Ben Evansen and Travis Carlon were either
-granted immunity or given reduced charges m exchange for their
testimony. The state imposed a requirement of “truthfulness” as to each 6f
the witnesses. On direct examination, and without objection from defense
counsel, the State introduced the plea agréements (exhibits 36,87,8.8,89 at
trial) and que's;cioned the witnesses ablout the truthfilness of their
testimony. RP (Dec'4, ZOISj at 609. The i’rosecutor asked similar
questions of its other witnesses who were operiating under a plea
agreement, inchuding Rogers, including if their plea agreement indicated
that they would be prosc_:‘cuted if they did not testify truthfully RP (Dec 5,
2013) at 812. The prosecutor asked Rogers, “the first condition here is '
that the statement has been truthful?” Again, Rogers said yes. RP (Dec 5,

2013) at 812. The introduction of these agreements bolstered the

Petition for Review - 7
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testimony of the witnesses and should not have been allowed; The

prosecutor, in his closing argument vouched for & witness (Ben Evanson)

by stating:

And we have the testimony of Ben Bvansen on February the 12"
and 13%...[W]e have the testimony of Ben Evansen on February the
27...[W]e have the testimony of Ben Evansen on May 31* and June the
34 every single time, he has told the truth.. T forgot: a recorded interview
of Ben Evansen. . ,on July the 30™ 2012. Every single time, he has told the
truth. Every single time, he said “Marcus told me” excuse me. He said,
“Dan told me he waited out back. Marcus ran out and Marcus was
running, and I said, Marcus, stop, stop. And Marcus wouldn’t stop. And
so | raised up and [ went bop-bop-bop.” RP (December 17, 2013) at
1980. ' : : .

The prosecutor also remarked,

_ Defense says the government hasn’t proved anything in this case.
Like Alice Through the Looking Glass, the defense would like to take you
to Wonderland, ladies and gentlemen, where down is up and black is
white, where the government hasn’t proven anything and my goodness, we
don’t know what happened, Come back through the looking glass into
reality, ladies and gentlemen, Come back. Do not go down that rabbit
hole. Come back into the cold, clear light of a December day and examine
this evidence. RP (December 17, 2013) at 2055, |

E. " Argument Why Review Sliould Be Accepted

- RAP 134 (b) provides the considerations for acceptance of -
review. Review may be graﬁted:
(1) Ifthe Decision of the Court of Appeals is in conflict with a

" decision of the Supreﬁl‘e Couut; or

Petition for Review - 8
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(2) If the decision of the Court of Appeals is in_éonﬂict with anothér
decision of the Court of Appéals; or
() fa signiﬁcant question of law und;er the Constitution of the Stéte
’ of Washington or of the United States is involved; or
(4) If the Petition involves an issue of substantial pﬁblic interest that

| ~ should be determined by the Supreme Court.

Petitioner asserts that review is appropriate under sections (3) and

O

1. Culmulative Prosecutoriai Misconduct dendes due process and a.,
M. The Court of Appeals concluded that despite the o
numerous acts of ‘cﬁe prosecutor which can only be described as

prosecutonal misconduct did not deprive M, Lazcano of a fair

mal This was error. The ovmeachmg actions of gtate actors

cannot be understated. Evidence that & witness has promised to

give truthful testimony in éxchange for teduced charges may

’ indicate to a Jury that the prosecution has some independent means
- of ensuring that the witness complies Wlth the termas of the

agreement... Prosecutorial remarks implying that the governme_nt

s n'lotivating the witness to testify truthfully..are prosecutorial

overkill, United .S'mte.s' v. Roberts, 618 F.2d. 530 (9th Cir. 1980)

' The prosecutmg attorney mtroduced the plea agrecments and

/
Petition for Review - 9
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testimony in its case in chief, In Order to prove that the conduct
was prejudicial, the defendant must prove there is a substantial

likelihood the misconduct affected the jury’s verdict, State Y, |

Korum, 157 Wn.2d 614, (2006). Cumulatively, the testimony of
each witness laid down a foundation of bolstered credibility which
the Defendant could not over;some dué to the state’s actions, Stafe
v, Ish, 170 Wn.2d 189 (2010) Bvidence thet an immunized witness
has agreed to testify truthfully should not be admitted in state’s
case-in-chief, State v. Green, 119 Wn.App. 15 (2003), but may be
élicited by the statel if the defense has attacked the witness’
credibility on cross-examination; reverses State v. Ish, 15 0
Wa.App. 775 (2009), c.£.: State v. Smith, 162 Wn.App. 833, 848-
51 (2.0.1 1); 5-4, When taken together, the sum of the behavior was
not considered by the Appellate court gnci constituted error, See
State v Sargent, 40 Wn.App. 340 (1985), rev’d, on other grounds,
111 Wn.2d 641 (1988) Prosecutor, in closing, stated he
believed testirhon.y of state's witness; held: test is not \"Nhether

" remarky were invited by defense mgurﬁent, but whether taken in °
' contéxt fhe remarks unfairly prejudiced defendant, United States v,
Young, 84 LEd2d 1 (1985); vouching for credibility of witness is |

error, State v. Reed, 102 Wn.2d 140 (1984), State v. Horton, 116

Petition for Review'- 10 -
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Wn.App. 909, 921 (2003), State v. Brett, 126 Wn.2d 136, 175

(1995), State v. Calvin, 176 Wn.App. 1, 18-19 (2013), Stare’v.

Robifson, 189 Wn.App. 877, 892-95 (2015); Thestate’s
characterization of fhp Defense theory of the case as fantasy
(Through the Looking Glass) was impci:missiblé under State v.

Martin, 41 Wn.App. 133 (1985)

Pros;;cutor's impug;ning-defense witness’s credibility in closing
afgument is misconduct, even if qﬁaliﬁed by “the ovidence

: shc;ws,”’United States v. Bess,‘ 593 F.2d 749 (1 985); proégcutor
may not term defenise testimony “lie” or “fabrication, ,S?_at_e_i

| Riley, 69 Wn.ApiJ. 349 (1995); I _Couphiﬂg’ the language as
sométhing from Alice in Wonderland violates the case law. -

2. Itis jmpermissible under RCW 2,36.080(3) to exclude a juror
because he will not fnake the same salaty as he would if he §v_ere
not a juror; to exclude a juro;r of the working class Becauéé his

’ _employer_.will not pay him violates Washington Constitution -
Article 1, Section 22. ‘The Court of Appca_ls concluded no -
Washington case'a;ddj:e's'ses th:: meaning or apblicatibn of the term, .
“Boonomic status” as stated in RCW 2.36..'080(3). The statute says,
“A citizen shell not be excluded from jury service in this state on

account of race, color, religion, sex, national origin, or economic

Petition for Review ~ 11
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status.” By releasing a juror-who had élready been seated, because
the juror claimed that his émployer would not pay him for the fime
he serVed on. the jury, and he could not afford to miss that much
time from work, violates the prov1s1ons of the statue
"[T]o establish a v1olat10n of his constitutional tight toa jury
drawn from a fair cros:.s section of the community, the defendant
' mus;.t_démonstrate the following: *(1) that the gfoup alleged to be
| excluded is a "distinctive" QOup in the community; (2) that the
_-represer'xtatior.x of this group in venires from which juries are
- selected is not fair and reasonable in relation to the number of such
persons in the comﬁmnity; and (3) that this underrepresenteﬁion is
due to systematic exclusion of the group in the jmy-selécfion ‘
process.’ Duren v, Missouri, 439 U.S, 557, 364,99 E.Ct. 664, 58 L.
Ed. 2d 579 (1979); Mr, Lazcano ééserts the removal of the juror

violates the Equal Protection Clause of the Fourteenth

Amendment. Castaneday, Partido, 430 U.S. 482 (1977), Thisis- .
especially true when it is not the juror, but his eniployer making |
the plea. In this cas;, the juror advised the Court that his employer
was askin/‘g that he be let go from the jury, The court failed to
make the proper inquiry of Juror #2 when it fa11ed to ask what

pressure was bcmg exerted by the employer to leave jury service.

Petition for Review - 12
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In this case, we have a juror who stated that his employer was
agking for him to be excused and then told the Court his
employer was.’not going to pay him if he stayed. It was the only
reason he was excluded from the juror pool. Low income
individuals constitute a cognizable class. Whether the juror
voluntarily asks the court to excuse him for economic reasons does
not grant the Court the authority to violate the Constitution or the
statute simply because the juror asks him to or because the juror is
 impermissibly being pressured by his employer to leave jury
service, In faét, this action by the court supports the growing
problem of non-response to jury summons particularly in low
incbmé and minority populations, See generally Hiroshi Fukari
Et. At. Race and the Jury: Racial Disenfranchisement and the
Search for Justice (1993), Mr, Lazoano maintaing that the Court’s
decision to excuse a seated juror (as opposed to “for cause™) during
voir direIWas impermissibly targeting people of a certain economic
class from participating fully in their civic duty. It also endorsed
tﬁe illegal activity of the employer who pressured his employee to
request to be excused after he had been seated and notified the
employer of his absence, Any attempt to stack a jury panel by

intentionally including or excluding any members of a discernable

Petition for Review - 13
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class runs afoul of both due process and the right ot a jury trial.
State v. Nims, 180 Conn, 589, 430 A.D. 1306 (1980). In Thielv.
Southern Pacific Co., 328 U.S. 217, 66 S.Ct. 984, 90 L. Ed, 1181
(1946), the Court held that a federal jury panel was unlawfully
constituted when a clerk and a jury commissioner intentionally and
systematically excluded persons who worked for a daily wage. The
glerk‘s étated reason for the exclusion was similar to that alleged
here: " The minute that 2.1 juror is called into court on a venire and
says he is working for $10 a day and cannot afford to work for

four, the Judge has never made one of those men serve, and 80 in

. order to avoid putting names of people in who I know won't

become jurors in the court, won't qualify ag jurors in this court, I
do leave them out.,.. Where I thought the designation indicated that
they were day laborers, I mean they were people who were
compensated solely when they were‘working by the day, I leave

them out."" Id.at 222. The result of this procedure was that

" "business men and their wives constituted at least 50% of the jury

lists." Id. The court held impermissible this "wholesale exclusion
of a large class of wage earners,” and declared that "[jury
competence is not limited to those who earn their livelihood on

otber than a daily basis," and that "the pay period of a particular

Petition for Review - 14
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individual is completely irrelevant to his eligibility and capacity to
serve as a juror.” Id., 223, 225, "The American tradition of trial by
jury," the court stated, "necessarily contemplates an impattial jury
drawn from a cross-section of the community." Id., 220, Thus
removing a juror because he claimed suffer economic loss is
discrimination by the Coutt a1_1d deprived Mr. Lazcano of a jury of
his peers. AdditionaII'y, an employer exacting pressure on an
e_mﬁloyee to leave jury service is illegal and the court failed to
conduct a proper inquiry of the juror, The juror told the court that
his employer asked him to get out of jury service . RCW 2.36.165
probibits any employet from firing or harassing an employee who
is summoned to court to serve as a juror, The court did not inquire
of juror # 2, what had been said between voir dire and being seated
that caused bim to raise the issue. The court should have asked
juror # 2, What did your employer say to you about getting out of
juty service? Why did you report that your employer is asking that
you bé released? Because this inquiry wag not held with juror # 2,
the Court impermissibly endorsed a violation of RCW 2.36.165

Conclusgion

For the reasons set forth above, the Court should grant review.
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FILED

JUNE 22,2017
In the Office of the Clerk of Court
WA State Court of Appeals, Divisior Il

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
STATE OF WASHINGTON, | ) ‘
' ) No. 32228-9-111
Respondent, )
)
V. ) ORDER DENYING MOTION
) FOR RECONSIDERATION

DANIEL CHRISTOPHER LAZCANO, )
)
Appellant, )

THE COURT has considered appellant's motion for reconslderation and is of the

opinlon the motion should be denied. Therefore,

IT IS ORDERED, the motlon for reconsideration of this court’s decision of March

16, 2017 Is hereby denied.

PANEL: Judges Fearing, Korsmo, Lawrence-Berrey -

T, Lo

GEORGE B. REARING, gﬁief Judge

FOR THE COURT:

-EXHIBIT

A

tbobies
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FILED

MARCH 16, 2017
In the Office of the Clerk of Court
WA State Court of Appeals, Division -

IN TH.E COURT OF APPEALS OF THE STATE OF WASHINGTON

o ' DIVISION THREE
 STATE OF WASHINGTON, ) o
: L. ) No. 32228-9-1II
Respondent, )
| ' )
v. )
) ]
DANIEL CHRISTOPHER LAZCANO ) UNPUBLISHED OPINION
. ) ' Co
Appellant ). .

| FEARING C.). — Daniel Lazcano appeals his' convicﬁon for first degree murder.on
‘ numerous grounds (1) the tnal court abused its dlscretlon When it reﬁJsed to accept a
plea agreement to second degree manslaughter, (2) the trial coust erred when it excused
'an iinpaneled juror for. financial hardslup, (3) the prosecutor engaged in 1mproper
Vouchmg when he ehclted ev1dence from the State’s w1tnesses that those wnnesses
| promised to tesnﬁr truthfully in éxchange for Immumty ot favorable plea agreements

(4) cumulative exror deprived him of a fair trial, and (5) insufficient evidence supp_orts his
conviction because the State relied on altemative peans and'fm‘led to prove both meoans
beyond a reasonable doubt. Lazcano also contends the trial court etred when, as pan of

his sentence it requlred him to register as a felony firearm offender. Lazcano further
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" “filed a lengthy statement of additional grounds for teview, Wo affirm Lazcano’s
conviofion for first degree murder and the sentence requiremerln;. of registration. The
pumerous assiénments of error aod statemeots of additional grounds prolong this opinion.

| FACTS | |
The prosecutxon of Daniel Lazeano arises fromthe death of Marcus Schur on’

| Deccmber 27 2011, in tural Wh1tman County. This court prevmusly reviewed the |
conviction of Daniel Lazcano g'brother, Frank, for the same homlclde. State v. Lazcano,

- 188 Wn‘ App. 338,354 P.3d 233 (2015), review denied, 185 Wn.2d "1008 366 P.3d 1245 :
(2016) Because the ev1dence entered in the respectxve trials Varled we begm anew Wlth

" the facts surrounding the death of Schur |
'In mid-December 201 1,a burglar entered Ben Evensen s Rosalia house Rosalia,
an agncultural community of 500 denizens, lies unmedlately south of the Whltman and

. Spokane Counties border and thlrty-three miles south of the City of Spokane. Defendant
Dm1cl Lazcano, Evensen’s roommate, concludcd that the burglar stole some of
Lazcano’s possessions, including two of his firearms. Lazcano and his brother, Frank,

suspected Marcus Schur to be the thief, Becausc of the pilfering, Frank lent Damel the

. former’s AK-47 rifle, a firearm prekusly used by Daniel.

Because they suspected Marcus Schur.as the butglar, Damel and Frank Lazcano

visited Schur’s girlfriend, Ambrosia “Amber” Jopes. Daniel expressed t6 Jones hls

2
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' diepleaSure with the theft ir_x part because the stolen firearms held sentimental valu'e.:
Prank promisecl to kill Schur if found. >J ones relayed Daniel and Prank Lazcano’s |
comments to Marcus Schi;'f. Schur retutned Lazcano’s firearms by placing them in Ben
Evensen’s backyard with nio-one else present, |

Despite the reappeatance of his fireatms, Daniel Lazcano remained incensed at
Marcus Schur because Lazcano bel'iev_ed Schur retaioed other possessions' of Lezcano.

X kLazcano told Ben Evensen’s mother, Susan Consiglio, that'Frank and he would confront
Schur when located Consiglio worried about violence and discouraged Lazcano from
encountermg Schur Ata later date and wh11e inside an automobile; the. Lazcano brothers
spoke again to Consiglio and mformed her they were going to Spokane to ﬁnd Schur,
who they believed dwelled w1th fiends in a trailer park. Consiglio noticed an AK-47
rifle resting in the car between the brothers. |

On December 27,2011, Susan Consxgho no’aﬁed Dan.1e1 Lazcano, then in
Spokane, of the presence of Mercus Schur in Malden, a small village five miles west of

" Rogalia, Lazcano calleo his friend‘ Kyie Evens and asked Evans if he wished to “whup |

 Marcus’s ass.” Report.of Peoceedings (R'P)' (Dec. 3, éOiS) at 412, Evans declined

. because of his busy calendar : . | |

After calling Kyle BVans, Damel Lazcano and his glrlfnend MeKyndree Rogers

drove from Spokane to the house: of Lazcano’s uncle, Travis Carlon, who lived in P1ne

3
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Cigy, a rural community 'thrcc miles souﬁwest of Malden. Daniel Lazcano and Rogers -
joined Frank Lazcano and hlS gxrlfnend ‘Jamie Whitney, at the Catlon rcsxdencc Frank
watched football and ﬁrst eschewed accompanying Lazcano in a pursuit of Marcus
Schur, Lazcano eventually convinced Frank to escort him, The brothers left Pine Clty in
Lazeano'’s little white car, owned by his stepfather, Eli Lindsey.
Daniel and Frank Lazoano arrived at Nick Backman’s Malden home, where
Marcus Schur, David Cramer, Aln'1brosia Jones, and Backman were present. Cramer and
.Schur were brothers, Franl exited the cat, while Daniélldrove to the back of the house.
Frank approach'ed and knocked on the home’s froﬁt door. Schur, Hearing theknock,
. exited.the home’s baclc door. Cramer opened the front door. Frank struck Cramcr
' schral times in the face, and Cramer staggered to the ground. Frank ran towmrd
'_ Ambrosia Jones, ﬂung her across the living room, and broke her’ hand Frank rushed
through the kitchen and departed through the back door.
As Marcus Schur fled thréugh the backyard, Daniel Lazcano waited with a gun.
Lazoano yelled, “*Stop, Marcus,’” and then opened fire. RP (Dec. 9, 2013) at 986. Two

bullets struck Schur, One bullet lacerated an artcry under Schur’s collarbone and then

collapsed his left lung. Schur qulckly bled to death
Daniel and Frank Lazcano deposxted Marcus Schur’s body in the trunk of the

white car. Ambrosm Jones peered outside a wmdow from Nick Backman’s residence and

4
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| saw a white car that she knew to be Daniel Lazcano’s vehicle. Shc thought, but could not
be sure, she saw Lazcano inside the car, She did not see Schur’s dead body. |
The brothers Lazcano drove from Nlck Backman 8 rmdence to Travis Carlori’s
| Pme City house. Frank entered the abode, whilé Deniel sat in the passenger’s seat of the
© car. Frank hurriedly exclaimed to Carlon: “We got one m the car with two in the chest »
RP (Dec. 4,2013) at 5 13 Carlon and Frank exited the house. Carlon deduced that
-‘Damel and Frank Lazcano had killed Marcus Schur; Carlon told the brothers not to
discuss the slaying at his house because he expectcd‘the soon arrival of law enforcement -
* officers. C.arlon ditected the two brothers to meet him outside Pine Cit‘y. Frank Lazcano
led the way in' Daniel’s white car, and Carlon followed in his owri vehicle. |
‘Miles into the rolling Palovse hills, Frank Lazcano and Travis Carlon stopped their
respective cars, Frank suggested thé three use cinder blocks, stored in his garage, 1o
dispose of Marcus Schur’s body Carlon agreed and dcclared “[T]f there’s no body
| : found, then there wouldn’t bc a crime.”. RP (Dec. 4, 2013) at 520, Frank Lazcano
| remamed at the stoppmg spot, while Carlon and Daniel Lazcano dI'OYe to Pine City to
' retnevc the cinder blooks On the drive, Daniel Lazcano repeatcdly confessed: “Uncle, I
fucked up.™ RP (Dec. 4, 2013) at 524. For some unknown reason, Catlon and Lazcano- |

reverscd plans, dec1ded not to retrieve Frank’s blocks and returned to Frank’s pos1t10n
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Upon the reunion of the three, Frank Lazcano recommended hiding Marcus
Schur’s corpse in Bonnie Lake, ten miles northwesl of Pine (.lity. Frank‘requested that
Travis Carlon take possessron of Frank’s AK-47 Carlon opened his trunk, and Frank

planted hrs rifle inside. The brothers Lazcano separated ﬁom Carlon, W1th the brothers
journeying toward Bonme Lake and Carlon returnmg home to Pme City. Carlon stopped |
on the way, took Frank’s AK-47 from his trunk and hid the firearm behind & fence post.

When Travis Catlon arrived home, he telephoned Eli Lindsey, Damel and Frank
Laneano’s sfepfather, and lnstructed -Lindsey to come to Carlon’s residenee. Lindsey

| obeyed The two then drove in Lindsey’s truck to the location where Carlon secreted the
AK-47. Carlon plunked the AK-47 in the truck The two drove to the T.J. Meenaeh
Bridge in Spokane, where Carlon flung the tifle into the Spokane Rrver A Spokane
Sheriff’s Department dive team later dlscovered the ﬁrearm |

Meanwhile back in the pastoral Palouse, Daniel and Frank Lazcano reached
Bonnle Lake The two exrted the white car and removed Marcus Schur’s dead body from
the, car’s trunk. The brothers dragged the cadaver by the legs to the water’s edge They
bound Schur’s hands with a belt and his feet with a shirt.. Damel Lazcano gathered rocks
Frank placed the rocks on the corpse and submerged the body below water level.

Late on December 27, 2011 Frank Lazcano drove the whrte car, with glrlfrrend

Jamie Whltney accompanymg him in a, Second cat,.to Spokane County In a rural area

6
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north of the city of Spokane, Frank ignited the car. thmey drove the two back to Pme
City. The ﬁre department and Jaw enforcement responded to the fite. Police read the
vehlcle identification number on the car and traced the charred vehicle’s ownersth to Bli
Lindsey. . ..

In March 2012 a hlker 51ghted Marcus Schur’s body in Bonme Lake. J amie
Whltney, Ben Evensen, Daniel Lazcano and Frank Lazcano, all fearful of the body’s
dxscovery, convened a meetmg Damel volunteered to assume. the blame since Damel
shot Schur Frank offered to take the blame because the pohee only knew of Frank bemg'
present at N1ck Baekma,n S home on December 27. Durmg the conference Damel

' explained to Evensen that Dooiel shot Sehu_r. During the explanatlon,. Damel ralsed his -
arms and pantomlmed firing a-rifle.

" Atan umdentlﬁed tnne, a police officer questloned TJamie Whitney, Frank
Lazcano s girlfriend. Whltney told the officer that on the night of the murder, she
retrieved Frzi'nk along a highway because Frank’s vehicle malfunctloned. Travis Carlon
had advised Whitney to tell this story to the pohce A law enforcement officer also |

: questloned McKyndree Rogers, Daniel Lazeano 8 g:rlfnend Rogers mformed the police
'that she and Damel soc1ahzed on the night of the murder. Daniel and Frank Lazcano
' respectlvely reported matchmg accounts to pohce of their act1v1t1es of December 27 and

28 The two explaxned that Daniel spent the evening with McKyndree Rogers in

7



Ju1f21.2017 2:42AM JOSEHINE TOWNSEND No. 6024 P. 114

\
N . .
N

No, 32228-9-111
State v. Lazeano

‘Spokan‘e, Frank traveled alone to the Backman house in M-alden, and t.-he white car failed -
ata grocery store in Spokane. B |
Law enforccment grrested Daniel Lazeano on March 30, 2012 At thc sheriff’s
station, Lazcano was advised of his Miranda rights, and Lazcano replied that he did not
_wish to answer any questions. Undersheriff Ronald Rockness then askcd ﬁ-fteen
: questlons to Lazcano outlmmg what the undersheriff believed occutred Undersherlff
Rockness asked Lazcano if Lazoano went to the Backman house, if Frank ran in the front
doot, if Marcus Schur ran out the back door, if Lazcano shot Schur, and if Lazcano
) loaded Schur’s body into h1s car. After askmg each questmn Rockness paused and

looked at Lazcano for a response. Lazcano nodded in response to a number of .
{
mcnmmatmg questions.

In a separate prosecutxon, a jury found Frank Lazcano guilty of first degree felony
murder, The State granted Eli Lindsey, Jamie Whitney, Ben Evensen, and McKyndree

Rogers favorable plea or immunity agreements in exchangc for cooperatxon in the

prosecution of Daniel Lazcano.

PROCEDURE
The State of Washington charged Daniel Lazcano with first degree rhurder and
: uplawful disposal of hurnan remains, The State alleged Lazcano to be gﬁilty of first

degree murder by the alternate means of premedifation and felony murder. -

i
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At the end of Daniel Lazcano’s first trial, a Whitnlan County jury convicted him
’of unlawful disposal of human remains, but eould not reach & verdict as to the first degree,
.murder charge Lazceno doesnot appeal his conviction for unlawful disposal. The State
tried the first degree murder charge agam but a second Whitman County Jury could also
not reech a verdict, |
| 'Foll'owing‘ the second mistrial, the State and Daniel Lazcnno reqched a'plea
agréement, undet which Lazcano would plead gullty to second degree manslaughter with
| no weapons. enhancement and the State would recommend a standard range sentence of
between twenty-one and tiventy-seven months At the entry of the plea hearmg, July 19, .
2013, Lazéano handed the tnal court a statement of plea on gullty to second degree
' 'manslaughter signed by all the partles and the State presented an amended information
charging second degree manslaughter Grace Schur, Marcus Schur’s mother, attended
theplea heanng and voxced opposxtlon to the plea agreement. Grace Schur emphasrzed
Frank Lazcano s testlmony that Daniel shot her son, and she eriticized two ycars |

mcarceratron a8 sufﬁclently meting punrshment for the crime. -

At the conclusion of the plea hearing, the trral court rejected the plea agreement
and the proposed amended information charglng Daniel Lazcano with second degree
rnanslaughter The court acknowledged that the ﬁrst two tnals 1nconvemenced twenty to

thirty wltnesses and hundreds of v_emrcmen and women. The court antlclpated and

9
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| lamented a lengthy, expenswe third trial. The ttial court also valued finality and closure
in the prosecution. Nevertheless, the trial court refused to accept the plea agreement on
the basis alone of the wearmess of attorneys, W1tnesses, and family members of the-
vw’um The court desxred a plea agreement to be consmtent with prosecutorlal standards
and the mterests of justice. The trial court emphasized the deceit, prevancatlon, and
interference with the ndministration‘ of justice by Daniel Lazcano and his family |
members. The court noted that the State’s evidentiary difficultics snrrounding a
conviction resulted from the dishonesty and manipujation by Lazcano, family members,
and friends. Any eccepte,nce of a plea on lesser ol‘largcs would rewsrd 'j)erjured testimony
.and manipulation,

. When rejecting the plea agreement, the trial court also noted that Frank Lazcano
who was not the shooter, received a twenty-five year sentence. Daniél Lazcano $ plea
agreement afforded the shooter a twenty-seven month sentence The courtlcommented
that he nnght accept another plea agreement but the agreement before h1m impugned the

| integrity of the legal gystem.

The State of Washington filed a third amended information- charging Daniel
Lazcano with first degree murder and adding a firearm enhancement. The Whinnan
Count}t tl‘ial court granted a motion to change venue. Trial proceeded in Spokane County

Superior Court before a Sp okane County judge. Before jury selection started, Daniel

10
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Lazeano mo':ved to enfo?ce the I;rier plea agreerdent or allow the amended infonnation
-eldarging second degree man_slaughter.. The new trial eomft denried Lazcano’s metion.
Before trial, Daniel Lazcano astutely moved to supprees all of his .nonverbal
. responses to Undershenff Ronald Roekness s questions about the clrcumstances of the
homicide. The trial court ryled that, with the exception of the ﬁrst quesuon, the. |
’ quest1omg v1_olated the Fifth Amendment and ruled that Lazcano’s nonverbal responses
. to Undersheriff Roekdess’s queétions were inadmiesible in the Sfate’S' case in chief, The -
, triel court qualiﬁed its ruling by statirlé that nods were admissible for the limited purpose
of 1mpeaehment if Lazcano tes’uﬁed | | |
Durmg voir dire in the thlrd trial, the trial court asked the Venire juross if serving
on. the jury for three weeks would create a s1gmﬁcant ha:dslnp. Juror 29 answered in the
: afﬁrmatlve because he needed to work and pay b1lls The juror added that he could not |
pay current debts on Juror remuneratlon of $12.per day, ‘The trial court did not then
address Jjuror 29°s concem o
After the trial court 1mpaneled the jury but before opening statements, the trial
court addressed a concetn raised by juror 2, Juror2 stated that his employer asked for
, him to be excused The trial court summoned juror 2 mto the courtro om and conducted.a .
' ,colloquy Juror 2 declared that his employer did not pay hlm for jury duty, he was |

moving, be had a vehicle payment, and he c,ould not miss three weeks of pay around

11
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Christmas. Daniel Lazcano obj_e‘cted to excusing jufor 2 because excusal would preclude
working class people from jury &uty. Lazoano suggested paying juror 2 a reasonable
daily f_vage., The trial court excused juror 2 on the ground of hardship. The trial cduﬁ -

replaced jurot 2 with the first alternate juroir.

During opening arguments, defense counsel argued that Ben Evensen, a witness

.

for the State, was not credible:

Ben Evensen, their jailhouse snitch who'made 4 deal to get out of
jail who agreed to testify to what they told him he has to testify 1o in order
to get his deal, made a'statement.. And their whole case revolves around

_ this, because there’s nobody puts Daniel at that-—at that scene. There’s

nobody puts him there. , o . .
... The problem s, is he also says Daniel confessed to a bunch of

_ ~ things that we're going to show you didn’t happen. And we're going to
b show you all kinds of independent witnesses giving you information that
absolutely contradicts that, absolutely contradicts that, - _ '
First off, we’re going to prove to you beyond a scientific certainty
that the murder weapon wasn’t the AK-47. ... ‘And yet the state bases their
whole case on this. 'Why? Because that's what they got Ben Evensen to

* say Deniel confessed to, They have no choice.
RP (Dec. 3-2013) at 319-20,

| During a recess early in the'tria_l, the prosecutor iz_lfloi'n.led the trial court, in tlhc
presence of defense counsel and Daniel Lazcano, that, while in the hallway dhaﬁiﬁg with
g witness, the replaoemeqf juror:2 approached him and asked, “¢Could I ask yoﬁ a.
question?*” RP (Dec. 3, 2013) 4t 335.. The prescc'utor replied ho to the juror and walked

from the juror, The bailiff then informed the trial cout, in the presence of counsel and

[

12
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| Damel Lazcano, that juror 2, who the bailiff 1dent1ﬁed by name, started dlscussmg the
case in the j Jury room with two other Jurors present and asked the balhff ifhe could ask
counsel a question. ‘The bailiff stated he admomshed the Juror to not discuss the case in
the jury room and to vyalt until deliberations. -

After the proeecu;cor end the bailiff diselosed the eonduct of juror, 2, the trial coutt
asked counsel if either wanted any steps taken., Defense counsel ’stateld, “i think we. -
should probably i 1nqu1re as to—I don’t know, Judge ¥ Cletk’s Papers (CP) at 338 The

. | trlal court announced it would repeat its 1nstructxons to'the j Jury not to talk to counsel or
witnesses and not to loiter in the hall. Defense counsel agreed that the trial court’s
proposed action was an apﬁropriete solution. The jury retumed, and the trial court
reminded the juror's not to talk to or approach the lawyers, the"x.vitnesses, or the c'ourt.
“The tnal court also remirided the jurors not to lmger in the hallway and not to d1scuss the:
case amongst themselves until dehberatlons The trial court asked the j Jurors if they
understood and the j Jurors nodded their heads.

. Durmg trial, the prosecutor elicited testunony from Bli Lindsey, Jamie Whltney,
Ben Evens en, and McKyndree Rogets. The testxmony included thelr resp ectlve promlses
to testify truthfully at trial in exchange for a plea or immunity. agreement. |

During direct examination, the State proffered exhibit 88, a lette'r,' from the

- prosecutor to Ben Evensen’s attorney that summarized Evensen’s plea egreement. The

o 13
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trial eouﬁ admitted the letter as an exhibit: The le’ttel. stated ;chat, in exchange for a
| favorable plea agreement, Evensen agreed' to “testify trutllfully in any case related to the
murder of Marcus Scllur.” Br. of Appellant at 30. The prosecutor asked Evensen several
ti#xes whether the agreement réquired him to be truthful in his testimnony, and Evensen
agreed. The prosecutor also directly asked Evensen if he told the truth, and Evensen said
he did. | | |
Durmg direct examination, the State proffered exhibit 89, a letter from the -
.prosecutor to Eh Lindsey’s attorney that summanzed Lindsey’s plea agreement, The trial
court adm1tted the lgtter as dn exh1b1t The letter read that the State extended Lmdsey 8
'faVOrable' plea agreement in exchange for Lindsey f‘testlfylng- truthfully if subpoenaed to.
| 'do so at any hearing or trial,” Br. of Appellant Appx F During the State’s case in
. chief, the prosecutor asked Lindsey if he had agreed to g1ve “a full complete, and truthful
statement aboot what [he] lmew,” in exchange for a favorable plea offer, and Linds ey
agreed he had, RP (Dec. 4, 5013) ot 609! Lzeano did not object. |
Durmg direct exarmnatlon, the State proffered exhibit 86, a letter from the
prosecutor to McKyndree Rogers s attorney grantmg Rogers 1mmun1ty The prosecutor
aslced Rogers if the exhibit eontamed an agreement that she would not bé prosecuted * 1o |

exchange for [her] truthful testimony.” RP (Dec. 5, 2013) at 812. Rogers agreed. The

‘prosecutor then asked; “the first condition here is that that statement had been truthful?”

14
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and Rogers again .agreed. RP (Dec. 5,2013) at 812. The trial court.a&nittqd the letter as
an exhibit. A portion of the letter read that Rogers agreed to “festify truthfully in any and .
' all trials related to the maurder of Mr Schur.” By, of Appellant Appx. H. Lazcano d1d
hot quect. - '
. Duriﬂg.djreét, the State also prdffefed exhibit 87, a letter from the prosecutor to
J amie Whitney’s attorney granting Whitnej/ immunity. The prosecutor asked Whitney if |
‘she understood that she received immunity in exgﬁmge for her .truthful statcmént and her
agreéme,nt to “appear in response to a subpoena _&ind t§sﬁf}'.ﬁuthfully.” RP ’(Dcc. 5,2013) - .
"at 869. Whitqey agreed. ’.l‘hé'triial court admitted the letter, which stated tﬁat Whitney |
a‘grécd to “testify truthfhlly in any and all trials relé.ted to the murder (;f M, Schur.” Er,
. of Appellant Appx G, Lazcano did not object. - '
. On dxrect exammatnon, uncle Traws Carlon tes’uﬁed that Frank Lazcano lay the
AK-47 in hlS trunk, but then Carlon denied fchat exther brother told him that they used the ‘
" AK- 47 to shoot Marcus Schur, The ptosecution then asked Carlon about a statement he

: prev1ously gave Undershcnff Ronald Rockness in which he told Rockness that the

Lazcano brothers told him they used an AK-47

Before Travis Carlon’s testunony, Damel Lazcano asked the tnal court to preclude
testim°ny from Carlon that he believed Lazcano committed the murder and that Carlon

told his'wife and J amie Whitney ﬂiat Lazcano committed the murder. The trial coﬁrt,

15



Jul. 212017 2:43AM JOSEHINE TOWNSEND No. 6024 P 122

< . \
- N

No. 32228-9-I1I
State v, Laztano

¢

granted Lazeano’s motion in limine. Du;ing dire'ct examination, the prosecutor asked
| Travis Carlon if he told his wife that Lazcano shot' Marcus Séhur and if he had 'tolc_l‘ Eli
Lindsey that Lazcano shot Schur: Lazcano objected both times on grounds of relevance,
and the tnal court sustained the obJectxons Durmg trial testimony, Travis Carlon
desoribed how he drove"with the brothers into the country to hide Marcus Schur’s body,
how Daniel repeatedly uttered in the car, “‘Uncle, ‘I ﬁcked up,’- * and how Carlon |
assumed Lazcano killed Schur, RP (Dec 4,2013) at 524, 538, | |
During trial; N1cole Carlon testified that Daniel Lazcano told her that, after the
shooting, he looked forbullet shells from the AK-47. According to Carldn, ‘Lazcano_ told :
hci he could not find the shell c_asingz;., that the casings had-flung “pretty far, like they
were gone.” RP (Dec. 16, 2013) at 1876‘. ; ' |
The State called as a witness, James Holdren, the Lazcano brothets’ unclé, Before
| ‘Holdren’s tésﬁmony, he State brought a motion 'in limine to precl'udc Dan_ic] Lazcano
from qucstlonmg Holdren about mental health problems and a previous commltment 1o
Eastern State Hospital. The State argued that James Holdrcn s mental problcms were
" irrelevant and unduly prejudicial. Lazcano resisted the motion. The trial court ruled that
Daniel .Lazcano couldnot examine Holdren ab'ou‘t his psyéhiat_ric épisodes:because of the
Jack of relevance. The trial coutt expressed concem that Lazcano wanted to make

Holdren appear incompetent so the jury would think Holdren committed the murder. The

16
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| ccurt, however, alldwed Lazcano tc ask thdren dbout relevant acts, such as his phone
call to a police officer in which he expressed a belief of planted ammunfﬁon'in his
vehicie. Lazcano .,cfoss-e;:amin_ed Holdren extensively about this call,

D‘uring direct examination James Holdren testified that he saw his nephews on '
Chnstmas 2011 four days before the murder, and then did not see them again. until
March 2012, Damel 1azoano testified in the first two trials that he exited the whxte car
before the murder and Holdrén took hls place in the car., The State used Holdren 5
testimony to rebut Lazcano, in the event Lazcano testlﬁed as he did in eaxlier tnals

The State, called expert witness Dr. Jeffrey Reynolds to testify regarding the

. aytopsy he perfdrmed' on Marcus Schur’s body after its lrecove'ry‘ﬁom. the lake. The State
‘extensively questiohed Reynolds regardihg his education, training, and expetience in

' engmeerlng and medxcme The State then asked questions concernmg the detalls of the

. autopsy Reynolds testlmony covered conclus1ons on the size of the bullet that caused
Schur’s wounds, bullet velocity, and the balhstlcs of a bullet as it fravels through the
body. Reynqlds concluded that a supersomc round caused the-wounds in Schur s body.
A supersomc bullet travels faster than the speed of sound. A rlﬂe, but not a handgun, .

| shoots supchonic rounds. Reynolds,ﬁjrther test1ﬁed that an AK-47 fires supersonic
rounds. ‘Lazcano d1d not object duting any of the testlmony |

Deniel Lazca.no also called as & witness.a ballistics eXpert who tesuﬁed that the

17
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"wounds in Marcus Schur 5 body could not have been caused by an AK-47. After the
defense rested, the State requested to recall Jeffrey Reynolds to rebut the defense expert’s
testimony. Lazcano Ob]CCted oh the ground that Reynolds’s testimony would repeat his
earlier testimony, and, therefore any testimony would be eumulative The trial. court
reserved ruling and stated it would Jisten to Lazcano’s abjection If Reynolds g testimony
was unnecessarily repetitive. ~ |

During his atltopsy of Marcus Schur’s,corpse, Jeffrey Reynolds recovered some
bullet fragments, but decided hot 10 look for the remainder of the originel bullet because
the remaining ﬁagme'ntation would not be testable, Tire State called 2 second ballistics
expert, Glen Davis, an employee of the state ctime laboratory, who examined bullet

" fragments recovered by Reynolds from the corpse during the autopsy Davis optned that
the bullet bits were consistent with the gize rounds fired by the AK-47,

The State did not prd'ffer any evidence, during.its case in chief; concetning Daniel

, Laz‘cano’s. sheriff interview. Lazcano opted to testify During cross-e:éamination, the

. prosecutor agked Lazcano the majotity of the questions ‘Undetsheriff Ronald Rockness
asked Lazcano during hlS postarrest interview. The prosecutor did not mennon that
Rockness asked the same questrons during the 1nterv1ew After the defense tested, the
State called Rocknéss and had him xecite all of the questrons.he had aske,d Lazcano in the

' stat_ion interview, along with Lazcano’s reaction. | |

18
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The trial court mstrueted the jury on two altematxve means of first degree murder
The trial court mstructed that the jury could find that Damel Lazcano comm1tted
' premedttated murder or find that he shot Marcus Schur “in the course of orin furtherance
of such crime ot” first degree burglary “or in 1mmed1ate ﬂlght from” the burglary CP at
311. Ina jury instruction, the court declared that a person commlts the crime of first
degree burg]ary when he enters or remains unlawfully ina buﬂdmg w1th the intent to
- commit a ctime against a pérson or property, and if, in entermg or whlle in the bulldmg
ot in immediate flight therefiom, he or an accomplice is armed with a deadly weapon or
' asseultsl any person., Ihe court ﬁtrther instructed the jury that it need not be unanimous as |
to which oi:‘ the olterhetives thé State proved as long as each juror found that the State
| .prove'd at least one of the aitematives beyond d reasonable doubt. Finelly, the trial court
dehvered a general accomphee liability instruction. )
Durmg the Jury mstructlon conference the prosecutor inquired about a Itmxtmg
instruction that would instruct the jury to only comuder Undershenff Ronald Rockness’ -
' descnptlons of Daniel Lazcano’ s postarrest head nods for purposes of impeachment 2 and
not as substantive ev1dence The court responded that a limiting mstructxon would draw |
"-excessive attention to the testnnony, and defense counsel agreed.

" "In closing argument, the prosecutor remarked:

19
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Why is it that when the defendant nods', that that is after the .
statements that ate true, that we know now are true, and he doesn’t nod
when the officer said something that we know is not true? Let’s talk about

those statements.
RP (Dec. 17, 2013) at 1982.. The prosecutor then ;iisted all fifteen quesfions that
Undershcriff Ronald Rockness-asked Daniel Lazcano in the interview and déscribed
Lazcano’s 1:ejsponse. After finishing the list of questions, the prosecutor stated: |

Why'does he nod-only on the things that we know to be true and
does not nod on the things that we know are not true? Coincidence? Mm.

RP (Dec, 17, 2013) at 1984. Lazcano did not object to the prosecutor’s remarks.
During closing argument, the prosecutor declared: .

And we have the testimony of Ben Evensen on Pebruaty the 12th-
and 13™. ... [W]ehave the testimony of Ben Evensen on February.the
274 , ... [W]e have the testimony of Ben Evensen on May- 315t and June
the 3rd... And every single time, hie has told the truth. I forgot: a ‘
recorded interview of Ben Bvensen . . . on July the 30th of 2012,

_ Bvery single time, he’s told the truth, Every single time, he said,
«“Mareus told me"—excuse me. He said, “Dan told me he waited out back.
“Martus ran out and Marcus was running, and I said, Marcus, stop, stop.
And Marcus wouldn't stop. And so ] raised up and I went ‘bop-bop-bop.””
RP (Dec. 17, 2013) at 1980. Lazéano did not object to this argument.
- During 'clo'sing argument; the prosecutor asked the jury to nifer ﬂxa"c‘Daniel
Lazcano told Travis Carlon he killed Marcus Schur. Carlon repeatedly testified thathe , .

itassumed? the biothers killed Schur, based on their statements and actions, even though

Carlon declared tha; the brothers never explicitly confessed. In closing, the prosecutor
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argued Carlon’s denial of an express concession was unbelievable and that Lazcano -

probably told Carlon of the details of the murder.

In closing argument, the prosécutor characterich-“premcd.itated” as follows:

. Premeditation, as the Judge told you—and it’s in ,anéther
instruction—premeditation means just more than a moment in time, that’s
all. It doesn't mean they thought about it for a day or two. It just means

more than a moment in time.

RP (Dec. 17, 2013) at 1991, " -
Duting closing argulﬁent, the proéecutor remarked: |
Defense says the éovemmcnt hasn’t proved-anything in this case,
Like Alice Through the Looking Glass, the defense would like to take you
_ to Wonderland, ladies and gentlemen, where dovwn is up and black is white,
where the government hasn’t proven anything and, my goodness, we don’t
know what happened. Come back through the looking glass into reality,

ladics and gentlemen, Come back. Do not go down that rabbit hole. Come
back into the cold, clear light of 8 Decermber day and examine this'

evidence.
RP (Deo. 17,2013) at 2055,
| T:he :jury convicted l‘)a.niel Lazcano of first degree murder. The jury also returned '
a;épecial verdi'ct ﬁ.nd’inglthat Lazcah..'o ﬁas armed with a fircarm when he cqmmitted the; .

Crime, In the judgment and sentence, the trial court ordered Lazcario to registeras a

fclény firearm offcnﬁer.'

”2'1
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: LAW AND ANALYSIS
Rejection of Plea Agreement
We begin with Daniel Lazcano’s assignment of error that addresses the proe'edure
before hlS thll'd trial. Lazcano claims the trlal court abused 1ts discretion when it refused
© 1o accept his plea and the State's proposed amended mformauon reducmg charges to
second degrec manslaughter The trial court refused to accept the plea because of the '
best interests of Jus’ace The trial court viewed Lazcano, his farmly, and friends to be
dishonest and manipulative and concluded that approving the plea agreement wou_ld
promote perjury and manipulation. The trial court did not recall a case with such an
extent of deceit.. The trial court ot;sewe(t, that Lazcano’s friends eheered .in the courtroom
and dlsrespeeted the victim’s mothet.
RCW 9 94A 431 governs the procedure for the State and crmunal defendants to
submit a piea agreement to the court, The.statute declates:

(1) If a plea agreement has been reached by the prosecutor and the

. defendant . . ., they shall at the time of the defendant’s plea state to the
coutt, on the record, the nature of the agreement and the reasons for the
agreement, The prosecutor shall inform the court on the record whether the
victim or victims of all crimes against persons, as defined in RCW
9,94A.411, covered by ‘the plea agreement have expressed any objections to
or comments on the nature of and reasons for the plea agreement. The

. court, at the time of the plea, shall determine if the agreement is consistent
;W1th the interests of justice and with the prosecuting standards. If the court

22
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determines it is not consistent with the interests of justice and with the
prosecuting standards, the court shall, on the record, inform the defendant
and the prosecutor that they are not bound by the agreement and that the -
defendant may withdraw the defendant’s plea of guilty, if one has been
made, and enter a plea of not guilty.’

(2) The sentencing judge is not bound by any recommendatrons
contained in an allowed plea agreement and the defendant shall be so

informed at the time of plea. " ;

~

This statute and CtR 4.2 give the trial court discretion to'rej ect a plea agreement
inconsistent with the interests of justice or prosecutorial' standards. State v. Conwell, 141

Wn.2d 901, 909, 10P3d1056(2000) . C gy

CrR 2.1(d) addresses when the State may amend an infoxmation, The rule

provides;

, The court may permit any mformatlon or b111 of partlculars to be
amended at any time before verdict or ﬁndmg 1f substantra.l rrghfs of the

defendant are not prejudiced.

(Emphasis added ) The court’s authonty to approve or deny a plea bargam also mcludes:
the tight to reﬁrse the dismissal or amendment of the charges State v. Haner, 95 Wn 2d

858, 864 631 P.2d 381 (1981). This court reviews a'trial court’s ruling on this i issue for

an abuse of discretion. State v. Harer, 95 Wn.2d at 861.

Smte V. Haner 95 Wn 2d 858, illustrates the discretion afforded the trial court.

Gregory Haner, whrlc on probatron for a felony offense, engaged in a drunken argument,
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grabbed a pistol, pointed the gun toward the victim, and fired. The victim was not
seriously injured The State charged Haner tvith second.degrele assault with a deadly
'weapon and wrth firearm enhancements Four days before trial, as part ofa plea
| agreement the State moved to file'an arnended mformatron loweting charges to third |
degree assaunit and strrkmg the deadly weapon enhancement During the plea hearrng,
Haner told the trial court that he accldentally fired the prstol. The State acknowledg_ed
difficulties proving the second degree assault charge. The trial court demed the motion to
amend the mformatron The trral court reasoned that, under the facts of the case Haner -
either intentronally shot someone while on prob_atron, in which case he deserved a lengthy
prison sentence, ot Haner acci_dentdll_y shot tlre pistol, in yvhich case Haner warranted no
prison time. The trral coutt disapproved of the “in between.” State v. Haner, 95 Wn.2d
at 861.. |
.In Stata V. Haner, our state Supreme Court he]d that the tnal court did not abuse its
drscretron in concludmg that reductron of the charge and droppmg of the deadly weapon
enhancement would not serve the publrc interest. The hlgh court observed that Gregory
Haner was on probatron, was prohibited from carrying a_ﬁrearm, 1mbrbed large quantltres
of alcohol, pcinted a gun at someone, and fired. | |
In the case on appeal the trial court, srmrlar'to the trral court in Haner,

acknowledged 1ts duty to ensure the plea agreement followed prosecutorral standards and

24
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fur'thered'the.inter'ests of justice. The triel court 'rejected the plea agreement and the
amendment on the bagis that tho dishonesty and manipulation of Daniel Lazcano, his
_'femily members, ond friends caused the State’s evidentiary problems. The trial court also
observedlthat approving the plea agreement would result in F;enk, who was not the K
shooter, recewmg a twenty-five year sentence and Daniel, the shooter, receivinga
twenty-seven month sentence. We enthus1astlcally agree thh the trial court’s conclumon
that justice is not served when a party is rewarded for dishonesty and manipulatxon We
also ardently concur that justice is not served when an accomplice recexves an

exponentlally htgher sentence compared to the shooter, Therefore, the trial court did not

abuse 1ts discretion when rejecting the plea agreement and mforma’aon amendment

Iowermg the charges.

" Daniel L_azcano argues that the trial.court’s ex‘teneive knpvt'ledge.o_f the earlier
trials anct pretr'ilal proceedings jauntliced its perception. N'evextneless, Lazcano cites no -
authorit}ll for the proposition that a trial co’uit”s extensive knowledge', of a case is an ‘
illegitimate basis on which to base a decision. The trial court in Haner rejected the o'lea_
agreement based on its knowledge of the case. Haner, 05 Wn.2d at 860 61.

Daniel Lazcano also argues that the trial court’s personal beliefs and oplmons e
1mperm1831bly 1mpacted its decision. We questlon Lazcano’s ab111ty to forward this

argument, The argument § necessary extensmn is that the trial court should have recused

25
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itself. NeVertneless, Lézeano did not seek removal of tn_e judge at the trial court level
before the trial court’s tuling, He first forwai‘ded the argunient after a change of venue "
and ass1gnment of the trial fo a Spokane County Judge We do not address arguments not
timely raised below. RAP 2.5(a). One cannot walt until aﬁer a judge’s decxs1on to claim
S b1as against the judge. Tn any event, the trial court artlculated its teagoning based on the
facts of the case. The record shows no-bias, prejudlce, or animus on 2 personal level
against Daniel Lazcano. |
| EXxcuse of Juror for Financial Hardship
On appeal, Damel Lazcano ass1gns error to the trial court’s exclusion of j juror 2on -
the ground of financial hardship. Lazcano obj ected to the excluswn below, He laments
the legislature’s failure to recogmze the financial impact of jury.service.on wage eamers.
He observes that many counties lack the.tax base to provide for adequate payment of
jurors partxcularly when a trial last‘weeks.
Damel Lazcano raises statutory and constitutiorial arguments on appeal He
' clalms the dismissal of juror 2 violated RCW 2.36, 080(3) He contends the exdusmn
breaohed his right, under Washington Constitution article I, section 22, to an impartial
jury that represents his community. According to Lazcano, exeluding working class
peaple deprived'hinl of the eppnﬂunity of jurors who vinderstand the daily stresses of

. living on a marginal fncome.” He presents no case law or literature that establishes that .

26
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low income jurors w1ll more likely sympatthe with criminal defendants, We are
unaware-of any decision or llterature Damel Lazcano docs not explaln How a low wage

earner would be more sympathetic to his case. He presents no evidence as to his wealth

or lack thereof.

- The Sfate a:tswers that Daniel Lazoano cannot show prejuiiide by the trial court’s
excludmg JUI‘OI‘ 2. According to the State, the voir dire transenpt shows a wide cross '
~ section of the commumty on the j Jury Lazcano fails to estabhsh unﬁtness of the first
alternate Juror who replaced _)UIOI' 2, The State contends that a defendant has no
const1tutlonal nght to @ trial by a particulat juror and the leglslature holds the prerogatlve'
to define juror ciualiﬁcé,tions. | |

A. Statutory right

We first address Damel Lazcano s contention that exclusmn of juror 2 v101ated his

. _ rights under Washmgton statute Jury service is both a duty and a prmlege of
citizenship. Thzel V. Southern Pac. Co ., 328 U.S. 217, 224, 66 8. Ct. 984, 90 L Ed. 1181
-' (1946). Broad pamelpat:lon in the Justlce system is desirable because it remforces pubhe
eonﬁdence in the system’s falmess Balzac v. Porto Rico, 258 U. S. 298 310, 42 S.Ct.
343, 66 L.Ed, 627 (1922) Jury servme provxdes 1nd1v1dua.ls with an opportunity to
. . participate in the civic life of out natxon Powers v tha, 499 U.S. 400, 407 111 S Ct

- 1364, 113 L. Ed, 2d 411 (1991). With the exception of voting, for most ¢itizens the

27 -
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honor‘and privilege of jury duty is their mostl significant c;pponunity to pm'tiéipatq in the
. democratic process. Powers v. th’o,‘ 499 U.S. at 407.. 'Dislctimination_dui‘ing j{lry

selection undermines fhesg irhpoﬁant' values. Motreover, discrimination deprives
individual defendants of a central rigbt in our system of justice, the right to be judged by
a jury of their iaéers. Strauder v. West Virginta, 100 U.S, 303, 308, 25 L Ed. 664 (1880),
abrogated on other érounds by Taylor v. Louisiana, 419 U.S. 5.22, 536 n.19, 95 8. Ct.
692,.42 L, Ed: 2d 690'(1975). |

Washington State implements these policies, RCW 2.36, 100 governs the process
for cxcusir;g' jurors from service. 'Subscption one of the statute declares:

[N]o person may be excused from jﬁry service byfhe coutt except

upori a showing of undue hardship, extreme inconvenience, public
necessity, or any reason deemed sufficient by the court for a period of time

the court deems necessary.
* Note that the statute does not limit a hardship to a “financial hardship.” RCW
' 2.36.080(3), upon which Daniel Lazcano relics, provides:

‘ A citizen shall not be excluded from jury service in this state on
account of race, color, religion, sex, national origin, or economic status.

(Emphasis added.) -
No Washington case addresses the meaning or application of the term “economic
status” within RCW 2.36.080(3).’ No Washington decision addresses the import of the

term in any context, Daniel Lazcano presents no foreign decision that holds the
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exclusjon of one juror for ﬁndueial hardship violates a similar statute.

Cerrone v. People, 900 P.?.d 45 (Colo. l9.95) has an opposite outcome but
illustrates the's,hortcomin_gs of Daniel Lezcano’s legal position, Defendants, on
indictment for racketeering, moved to quash the indictment on the ground of -
dlsenmmatlon in selectlon of grand Jurors ‘The court staff employed hourly wage eamner

- status as one factor when 1mpane11ng grand jurors because of Wage earners difficulty in
| cons1stently attendmg the grand Jury 8 scheduled sessions: The staff also cons1dered the -
cducation Jevel of potentlal grand jutors so that the jury could understand complex legal |
cases. The trial court denied' the motion and the petit jury convicted the defet}dants on
the charges. The Colorado Supreme Court held that use of the one factor luhefently
" 'dlscnmmated and v1olated the mandate ofa Colorado statute. The Supreme Court
'nonetheless afﬂrmed the convmtxons ofthe appealing defendants since a separate petlt

Jury conv1cted the defendants of thie crime.

RCW 2, 36 080 is based on a state un1form aot The Colorado statute at issue in

. Cerronev. Peaple read similarly to RCW 2.36. 080(3) The Colorado statute declared

" A citizen shall not be excluded from jury service in this state on
-account of race, color, religion, sex, national ongm, or economic status

Cerrone V. People 900 P.2d at 51 (quoting former ‘section 13-71-103 6A C.R.S. (1987))

Like the Washmgton statute the Colorado statute did not define the term “economlc

\
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status” nor provxde guidance on the standard tq be used. The court held, however, that

the defendants must prove purposeful dlscnmmatlon because of the statute s use of the
words ‘fon account of . . . economic status,” This phrasing required afﬁnnatlve conduct,
The Colorado high court employeden analysis used in conetitutional claims in
ueterminﬁlg whether jury selection violated the Celorado statute. The elements of a
" prima facie case of purposeful discrimination in jury selection requites the defendant
show that (1) the venire in question was selected under a practlce prowdmg the '
oppo:tunlty for dlS cnmmauon, and (2) ‘mémbers of a cogmzable group were substantially
underrepresented on the venire. Under constitutiona] analysis, the defendant need not
show membeiship in the same group that is undenepresented on the venire, But the
"Colorado court rej iccted this additional requlrement for rellef under the statute. In
- determining whetherthe defendant has established a prima facie.case of purposeful , -
discrimination, the trial court must determine whether the tutality of the relevant facts
gives rise to an inferenee of discriminatory f)urI_Jose. Once a defenqant- has n;ade aprima
facie case 'of disctimination, the etate must articulate 2 nondiscfiminatdry or neutral |
reason for its jury selection. At this seeond. step 'in the inquiry, the issue is the facial
' validity of the state’s e;;planation. The stete may not rebu;c a prima facie case of
' discrimination through mere denials of a,discr.iminatory motive or projcestations of good

faith, Nevertheless, unless a diseriminatory intent is inherent in the state’s explanation,
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tho reason offered will satisfy the state’s burden of production.

’l‘hc Colorado court determined that low incomo individuals ‘constituted a
cogmzable class. The exclusion from the grand j Jury was systematlc not random, The
system allowed the State to dlscnmmatc on economic status. Thus the defendants stated
a prlm'a facie violation of the statute. The State did not meet its burden of proffering o _
legltlmate reason of éxclusion based on a factor other than economic status, Instead the
State summanly dismissed potentlal jurars becauge of a fear that hourly wage eamers
would not appear for j jury duty A generahzed assumptlon was msufﬁclent |

The Cerrone court particularly qualified 1ts opxmon by notmg ‘that courts may-

_ excuse a potential Juroh from jury service on a finding of undue hardshlp A finding of
undue financial burden ma,y constitute an undue hardship The court, however would not-
permit the State of Colorado to render a genetalized assumpltlon that all hourly wage
earners would undergo too great an economic hardship to be able to serve on a grand

. jury. | | | |

Daniel Lazcano’s case'on appleal differs in important respects. 'Spokane County-
oourt staff did not systematlcally select for exclusion ﬁ:om the jury wage earners. Our

,‘mal court did not engage in systematlc exclusion, The trial court excused only one Juror
for undue. hardshxp because of his peculiar circumstances after that particular j juror |

cxplamed h1s gituation. Othcr wage eamers may have sat on the jury.
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Staté . Ayer, 150 N.H. 14, 834 A2d277 (2003) proposes a looser standard for
puiposes of excluding low i income venire people. The Ayer coutt rev1ewed New
Hampshire’s version of the statutory prohlbltxon from jury service “on account of race,
color, religioh, Sex, national origin or ecoeomic status,” State v. Ayer, 150 N.H. at 33
(quotmg N.H, Rev. Stat. Ann, 500-A:4 (1997)) New Hampshire also had a statute
allowing excuse of 2 Juror upon a showing of undue hardship. The trial courl: excused -
thirty-two prospectlve Jurors for ﬁnanelal hardslnp The state high court, however, did
not cons1der the excluswns as dlscnmmatmg agamst or automatically exeludmg on the
basis of then- economic class. There was no evidence regarding the economic status of |
the selected jurors, |

Daniel Lazcano argues that the trlal court violated RCW 2.36. 080(3) because the
court exeluded- jutor 2 on account his eeonomic status, Nevertheless, the trial court
excluded j juror 2 because he would not receive pay for three weeks, the trial surrounded
Chnstmas, and service on the jury would be an extreme hardship: Although the _]111‘01‘ s
economlc status may have motwated juror 2 to seek removal the trial court did not
expressly of lntentlonally excuse the juror for this reason.

_ ~ Danicl Lazcano incidentally argues that excusing juror 2 for ﬁnancxal ha,rdsh1p
-violated the jurox’s civil r1ghts under RCW 49.60. 030(1) The statute reads, in pertinent |
pt; : : :
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The right to be free from dlscnmmatlon because of race, creed
color, national origin, sex, honorably discharged veteren or mijlitary status,
sexual orientation, or the presence of any sensory, meiital, or physical
disability or the use of a trained dog guide or service aniina) by a person
with a disability is récognized as and declared to be a civil nght
“Economic status” is not a protected class under RGW 49.60.030(1)-
B. Constitutional right
We now address Damel Lazcano 8 constitutional challenge A challenge of
_ dlsenrmnatory selection of grand j Junes in state coutts may be brought under the- Equal
"Protection Clause of the Fourteenth Amendment Castaneda Y. Partida, 430 U.S. 482,
492, 97. S Ct 1272, 51 L Ed. 2d 498 (1977) Atraverse or petit jury challenge may be '
brought under the Fourteenth Amendment for purposeful class-based dlsormnnatlon or
under the fau- cross sectxon requrrement of the Sixth Amendment Batson v. Kentucky,
476 U.S. 79 93, 106 8. Ct 1712, 90 L Ed. 2d 69 (1986), Taylor V. Louzszana, 419 U.S.
at 525 -26 (1975). “Dlscnmlnatory purpose” 1mp11es more than intent as vohhon or intent -
as awareness of consequences It implies that the declslonmaker selected 2 partlcular
coutse of action at least in palt because of, not merely in splte of, its adverse effects on an
'identlﬁable group. PersannelAdmimstrator of Mass. v. Feeney, 442 U.S. 256, 279, 99 8,

Ct. 2282 60 L Ed 2d-370 (1979).
Lazoano relies only of the fair cross- -section doctrine. To prevall ona falr cross-

section claim, a litigant must prove:' (D) that the group alleged to be excluded isa
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distincti\_re gronp in the community, (2) that the representation of this group in venires
from which jurids are selecte_d is not fair and reasonable in relation to the numbér of such
persons in the community, and (3) that this underrepresentation is due to systematic
exdlnsion of the group in the jur;'- sgle.ction process. Duren v. Missouri, 439 U.S. 357,
364,99 8. Ct. 664, 58 L. Bd. 2d 579 (1979). ' ,

The imrpose of the jury is to guard against the excrcése of arbitrary power. The
rcquirérnent that 2 juty represent a fair cross-section of the community is a fmddamental
part of the Sixth Amendment guarantee f0 & jury frial. 'Taylar V. Lo.uisiana', 419 U.S. at
529 (1975). ThlS guarantee i3 madc binding on the states by virtue of the Fourtcent.h
.Amendmerit, Duncan v. Bouisiana, 391 U.S. 145, 148, 88 S. Ct. 1444 20 L. Ed. 2d 491
( 1968) Neverthcless a defendant is not entitled toa Jury of any partncular compos1t10n

| nor is there a requxrement that petlt Junes actually chosen be rcpresentatxvc of the vatious |
distinct, economxc, pohtxcal social ot racial groups 1n the community. Taylor v,
Louisiana, 419 U.S. at 538; Thzel v, Southern Pacific Company, 328 U.S. at 220 (1945).
The defendant has the burden of estabhshmg intentional dlscnmmatxon ot systematlc
exclusxon of a certain SOO]B.I group or economic class from the j Jury People v, Gz‘bb.s', 12
Cal, App 3d 526, 539, 90 Cal. Rptt. 866 (1970)
. States are frec to grant exemptions from Jnry service to individuals in cases of

specinl hardship or incapacity. Taylor v. Louisiana, 419 U.S. at 534 (1975),. What
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constitutes undue hardship lies within the dlscretion of the‘ triel court, and iheluoes one
for whom jury setvice would impose an undue ﬁnaneial‘ burden. Thiel v. Southern
Pacgﬂc Co,, 328 Us. at 224, Such exemp’aons do not pose substantxal threats to the
remaining pool of jurors being representa’ove of the community. Taylor V. Lauzszana,
" 419U, at 534, Nelther the jury not the venire need be a perfect mirror of the

commumty or accurately reflect the proportionate strength of every 1dent1f1able group

| Taylor V. Lomszana 419U.8S. at 5 38.

The court may not exclude all da11y wage earners regardless of dtscrete wage

eatners’ hardshlp Thiel . Southern Paczf‘c Co., 328 V.S at 224 Nevertheless, the
exelusmn ofa smgle petsen for finaficial hardshlp does not show a systematlc or

complete exclusion of Iow wage earners. St Clair v. Commonwealth, 451 S W.3d 597

623 (Ky. 2014)

- An appellate ¢ declsmn mvolvmg Charles Manson may not be a sound basis on-

i

which to promulgate law because of Manson’s unique ctimes. Nevertheless, Manson
challenged lus conv1ct10ns on the ground that the trial dourt excused a large number of
prospeonve trial j jurors because of financial hardshlp People V. Manson, 71 Cal. App 3d
1 139 Cal. Rptr. 275 (Cal. Ct. App 1977). Manson contended that the j Jury was |
composed pnmarlly of upper-middle-class persons who had their salaries paid while on

jury duty. He olalmed that the exclusion of the veniremen and women deprived him of
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the services of pelrsc‘ms whiose outlook toward the Manson ogre myth inight have been
entirely dlffeten‘t than that of the jurors actually chosen -

In People 12 Manson, the California Supreme Court answered that Charles
Manson’s argument misconceives the function of the j Jury. m our judicial system. A jury
does not exist to serve either party, but to serve soclety and the cause of justice. A '
defendant of one economic status is not entitled to be tned by only jurors of the same

" ecoriomic s’tatﬁs_. The court noted that Man;on made no showing that ither an economic
class was underrepreéented“in the jury pool or that s.uc'h underrepresentation was due to
purposeful state action. ‘ o

In Sz‘até V. Zyer,, 150 N.H. 14, .8'34 A.2d 277 (2003), a'ﬂready discussed because of

Neﬁ Hz;,mpshirc;s sinﬁlér sfatute the court also addr’essed a consﬁtutional c.hzillenge to

~ thej Jury panel, Thc court noted that j jurors excused for ﬁnancml hardsh1p do not
necessatily hold similar a,mtudes with regard to the legal system Thc only charactenstm
in common among the group was the raising of a concern rcgardmg the economic impact
to thcms:elves or their -faxlnilieS of serving ona jury for three weeks. No logical inference
could gven be drawn regardmg each group member’s econonuc status, A person who is

" self-employed or-works on a commission may earn a substantlal income, the absence of

which would impose & hardshlp upon that 1nd1v1dua1’s ability to maintain his or her

standard of hvmg.
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| In other cases, the courts also dismissed arguments that the dgfcn_diant"é

constitutional right‘slwere violated because of dismissal of jurors (;n the ba’sfs of financial -

_ hards,hip'.l Atwoodv. Sc’hriro,' 489 F. Supp. 2d 9’82 (D. Ariz. 2067); Pelople v Carpenter,

: 2.1 Cal 4th 1016, 988 P.2d 531, 90 Cal. Rptf. 2d .607 (1999); People v. Davis, 137 Misc.
2d 958, 522 N.Y.S,2d 1017 (N.Y. Sup. Ct. 1987); Peaple v. Reese, 67@ P.2d 11 (Colo.

App. 1983). In Atwmd v. Schriro, and People v. Carpeﬁter, the court Mher denied the

' Q . 1
defendant’s claim that excusing jurors for financial batdship also led to a racially

discriminatory paﬁel.
' Prosecutorial Vouching .

Jamie Whitney and Ben Evensen test1ﬁed to the detnment of Daniel Lazcano
Whitney testified that Lazcano said, “‘I can’t bélieve I d1d this,’ * and also testified that
“the Lazcano brothers plotted to each take the blame to spare the other. RP (Dec. 5,2013)
at 849 Ben Evensen also testified how Damel essentlally confessed to hlm In turn, the
State entercd a8 exh:bxts plea agreements from Whltney and Evcnsen as well as Bli |
Lindsey and McKyndree Rogets, all of which _agrecments contamed language that the

'.party agreed ;cq “teétify tr'uthfu!ly"’ at t;ial.' T'h'e prosecutor qléo asked Travis Carlon on |

| ,tlw'o occasions whether he itestiﬁed truthfully. From this testimony, Daniei Lazcano
contends the prosecutor expreSsl& vouched fof the four witnesses™ ciedibility during
closing argument, L L |
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Trial counsel for Daniel Laz'canO never objected to the testimony of J amie
Whitney, Ben Evensen, and Tfavis Ce,rlon. On appeal, Lazcano contends his trial
counsel’s omission conéti%uted ineffective assis_témce of counsel. Rather than analyze
Lazcano’s assignment of error as one involving ineffective assistance of counsel, we
address dxreetly the subject of vouchmg | |

Dame] Lazcano’s asmgnment of etror raises prosecutonal misconduct. A
prosecutorial n:usconduct inquiry consmts of two prongs: whether the prosecutor’s
conduct was 1mproper, and if so, whether the improper conduct caused prejudme Szate V.
Lmdsay, 180 Wn.2d 423, 431 326 P.3d 125 (2014) When the defendant fails to object
to the prosecutor s eonduct or request a curatxve mstructlon at trial, the misconduct is
reversible error only if the defendant shows the mlsconduct was so flagrant and ill-
intentioped that aﬁ,ihsﬁucfion could ﬁot ha\'/e cured the resulting prejudice. State v.

Lmdsay, 180 Wn.2d at 430.

A prosecutor cannot express a personal oplmon as to g defendant’s guilt or a

: w1tness s credlbxhty mdependent of the evidence in ‘the case. State v. LGaimy, 180

Wn. 2d at 437, Inre Per.s'onal Restraint of Gla.s'mann, 175 Wn.2d 696, 706, 286 P. 3d 673

(20 12). The personal opnuon is prohlblted because the question of whether a witness has

testiﬂed truthfully is entirely for the jury to determmeﬁ State ', lsh, 170 Wn.2d 189, 196,

241 P.,3d 389 (2010) (plurelity opinion). A prosecutor commits misconduct by vouching
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- fora witnese’s credibility. State v. Robinson, 1é9 Wn.'Ap'p. 877, 892, 359 P.3d 874
' (2015), ‘Vouching may occut in two ways the prosecution places the prestlge of the
government behind the w1tness or lndlcates that mfonnatlon not pres ented to the jury
" supports the witness’s testimony State . Robinson, 189 Wn. App at 892-93' State V.
Coleman, 155 Wn App 951, 957 231P.3d 212 (2010) Even gomg beyond comments
by the prosecution a witness’s testimony that he or she spoke the truth and ab1des by the
terms of a plea agreement may amount to a mild form of vouching. State v. Ish, 170
Wn2d t 197, | o
Damel Lazcano prmcipally relies on State v. Ish 170 Wn.2d 189. Nathamel Ish
.clalmed the prosecutor committed mlsconduct by VOuchmg for his jail cel]mate §
credlbility when referencing the cellrnate 8 agreement to testlfy truthﬁilly Before the
cellmate testified, Ish ob_]ected to any question regarding the cellmate ] agreement to |
' testlfy truthfully. The tnal court allowed the State to estabhsh the agreement terms,
: 1nolud1ng the truthful testimony requirernent Dunng d1rect examination 1n its case in-
. chief, the prosecutor asked the_cellmete about the type ot‘tesﬁ'mgny he agreed to prov1de, ,
1o Whiéh;i‘le responded “truthful testimony.” During redirect, ﬂne prosecutor asked the
celln_iate if his plea agteement inqlutied a term for truthful testimony, and he re’pliéd yes.

At the end ,df redirect, the prosecutor eeked the cellmate if he had testified truthfully, and

he replied that he had.
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The Supreme Court, in Sta{e v, Isﬁ, affirmed Ish’s conviction. A majority of the
justices agreed that the trial court e.rred by éllowing ;c}}e prosecutof to introduce evidence
. during the State’s case in chief that the plea agreement required the cellmate to testify
truth'fully.' Four justices reasoned that, when the credibility of the ﬁitncss had not
: previousl}.r been attacked, referencing the céllmate’s out-of-court promise to testify
truthfull).f was irrelevant and h.ad the potential to prejudice the defendant by plaping the
' presﬁge of the State behind the cellmate’s testimony. Nevertheless, these four justices
concluded that the trial court’s error was harmless. |
In .S;iaze v. Ish, four c;ther justices concurred in the result in a separa;e opinion.
The concurring justices would have ;iecided the case oi'x a different basis by using the
balanﬁing test of ER 403, They concludgd, on the basis of scve'ra.l' Cour!;_of Appegls
dgcisic;xlls, that the questioning abolut the plea-a;greement vﬁs propet. Thesé justices '

reasoned:

- [Ulnder ER 403, we should weigh the prejudice engendered by the
“testify truthfully” language in a plea agreement against the State’s
legitimate purposes for questioning 2 witness about a plea agreement,

‘When the State offets a witness who has agreed to testify as part of a ples’
agreement, the existerice of a “deal” is an obvious ground for impeachment.
It shows potential bias and motivation to lie. . . ." In the face of obvious

(and damining) lines of questioning on cross-examination, the prosecutor in
this case wished to present [the cellmate’s] testimony in its true context—as
part of a plea deal in exchange for truthful testimony. By questioning [the
cellmate] on direct examination about this issue, the prosecutor intended to
“pull the sting” from the anticipated cross-examination. S
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State v. Ish, 170 Wn.2d at 202, Significantly, 'd'es’pite the difference in views over the

admissibility of the evidence, both the lead and concurring opinions agreed that some

| cxrcumstances may wartant the State to reemptively “pull the stmg” from an anticipated
p p

aftack on the credibillty ofa w1tness during the State’s case in chicf. Statev. Ish, 17 0

. Wn.2d at 199 n.10, 203-04,

A. Ben Evensen
We now address.the appropriateness of qnestioning with regard to-each of the four
witnesses. During opening arguments, defense'eonnsel aggressively attacked the

credibility of State’s witness, Ben Evensen. Counsel r-eferred to Evensen as a jailhouse

j snitch, who agreed to testify for a deal with thc prosecution During the State 5 direot

exammation of Evensen, the trial court adxmtted as an exhibit a letter from the

' prosecution to Ben Evensen S attorney The letter stated that Evensen agreed to testify

truthfully, The prosecutor asked Evensen several times whether the agreement required
h1m to be truthful in his testimony, and Evensen agreed The prosecutor also directly -

asked ‘Evens‘en if he told the truth, and Evensen said he did.

. ' We conclude the-prosecnt'or. did not commit miscondict when it proffered Ben
Evensen s plea agreement on direct examination or when questioning Evensen on. djrect

examination because defense counsel during opemng statements, attaolced Evensen’s -
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) credibility. Counsel introduced Evensen’s. Jack of credibility as a central defense theory.
, Under‘I.s'h, the presecutor, during the State’s case in chief, properly preemptively
“p;lll[ed] the'sti.ng” from this anticipeted atfaek. Daniel Lazeano’s prosecutor addressed
Bvensen’s credibility after Lazcano pulled a string.- '
B. Eli Lindsey, Jamie Whitney; and MeKyndree Rogers
During direct examination of Eli Lindsey, Jamie Whitney, and McKyndree
Rogers, the frial court, at the State’s request, admitted letters te'the.three witnesses’
respectlve attorneys. In each letter, the witness agreed to testify truthfully i m exchange
for unmumty or a plea agreement. During direct exammatlon of cach witness, the
prosecutor asked each wuness 1f he orshe told the ﬂ*uth
On appeal, the State ‘concédes that it 1mpropcrly mtrodue.ed the terms of Elj |
Lindsey’s, Jamie Wﬂiﬁley;s, and McKypdre'e Rogers’s plea or immunity aéreer_nenté
during direct examination without thve defense first attacking the witnesses" crcdibility. ,
Nevertheless, Damel Lazeano d1d not object to any of the questlomng, whereas the
-defense in Ish objected to the questions rcgardmg the ccllmate 5 agreement to tcshfy
.truthfully Lazeano nevet moved to strike the answer or requcst a curative instruction.
Daniel Lazcano must dernonstrate that the proseeutor s conduct was so ﬂagrant
and ill-intentioned that no, instruction eould have cured the prejudice. Here, if the court

had been asked to give a proper curative insttuction, it would have cured a problem by
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directin‘g the jury to disregard the part of the answer that refers to"'trhthfully.l’ See State
v. Frank Lazcano 188 Wn App. at 369 (2015) (finding defendant did not object to |
witnesses’ testimony about how they agreed to testlfy truttifully and a curatlve instruction
would have neutrahzed the prejudlce) |

Remember that Daniel Lazcano also argucs thet defense counsel rendered
1neffeet1ve agsistance in falhng to object to the testimony regardxng and the adxmsswn of
the plea and 1mmun1ty agreements, Nevertheless 8 defendant cannot’ c1a1m ineffective
assistance if defense counsel’s tnal conduct can be ‘characterized as legltlmate tnal
strategy or tactle Sz‘az‘e y. Benn, 120 Wn,2d 631, 665, 845 P.2d 289 (1993). The decision
whether to object is a classic, example of rial tactics and only in egregious
clrcumstances, will the failure to object constitute meffectlve assistance of counsel, State .
. Kalesmk 146 Wn App. 790, 801, 192 P.3d 937 (2008) | |

The State propetly adrmtted the plea agreement of Ben Evensen. The jury could
reasonably have eoncluded that other State witnesses, who wete former fr1ends and

' colleagues of Daniel and Frank Lazcano entered s1m11ar agreenlents with the State

leeﬁ the presimption that counsel rendered adequate assmtance and made mgmﬁeant
declslons in the’ exerclse of reasonable professmnal judgment we can infer that defense

counsel’s decision not to ob_]ect to the exhxbxts and testimony concermng McKyndree
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Roger’s, Eli Lindsey’s, and Jamie Whitney’s agreements was strategic. An objection
could have highlighted ﬁc jury’s attelitipn to this testimony.

C. Travis Carlon
Daniel Lazcano also argues that the prosecutor committed misconduct when he

asked Travis Carlon on two occasions whether he was being truthful. The State responds -

that its counsel never posed this ques’tic;n to Carlon.” The State is correct, Carlon was ,

questioned extengiyely about thc,fa\-'orablé plea a"greemcnt he recejved in exchange for

his coptinued cooperation, but the prosecutot never agked him whether thé plea

agreement 1r’equjfe's him to festiﬁ truthfully, Moreover, unlike the other plea agfcement;,
' the prosecutor never sougﬁt to admit Mr. Qarlon’s agr?emenf a8 an exhibit.

'D. Closing argument

Daniel Lazcano. argues that the proécc‘utbr expréssly v,ouc_h,e& for Ben Evensén’s
- credibility during closing argument. Lazcano relies on the following pdssa_ge: ‘

" ‘And we have the testimony of Ben Evensen on February the 12th
and-13th . .. [W]e have the testimony of Ben Evensen on February the’
27th. .. [W]e have the testimony of Ben Evensen on May 315t and June
the 3rd . . . And every single time, he has told the truth, I forgot: a
recotded interview-of Ben Evensen . . . on July the 30th 0o£2012, Every
single time, he’s told the truth. : .

Evety single time, he said, “Marcus told me”—excuse me. He said,
“Dan told me li¢ waited out back. “Marcuis ran out and Marcus was
running, and I said, Marcus, stop, stop. And Marcus wouldn’t stop, And

so I raised up and I went ‘bop-bop-bop.”” -
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RP (Dec. 17,2013) at'1980. Lazcano did not object to this arguinent Note that the
prosecution did not couch his argument in a personal belief or the behcf of the State.
Instead he bolstered the testnnony of Ben Evensen by noting his story 8 cons:stenoy

through time. Therefore, we reject Lazcano’s contention.

In the oontext of closing argurnents, the prosecutor has wide latitude in making
arguments to(the jury and prosecutors arc allowéd to draw reasonable inferences from the .
ev1dence State v. Fisher, 165 Wn.2d 727 747, 202 P.3d 937 (2009). Instead of |
exammmg improper conduct in 1solatlon, this court conmders the prosecutor s alleged
1mpr0pcr conduct in the context of the total argument thc issues in the case, the ewdenco

" addressed in the argument and the j juey 1nstructlons ‘State v Monday, 171 Wn 2d 667 '
675,257 P.3d 551 (2011) -

State 2 Warren, 165 Wn.2d 17, 30 195P.3d 940 (2008) is an 1mportant decision
on the subjeot of vouching.. The proseoutor argued during cloging argument that detmls
in the v1ct1m S. testlmony gave her testimony a “badge of truth” and the “ring of troth.” |

State v. Warren, 165 Wn.2d at 30. The prosecutor-commcnted on specific parts of the
victim’s. testunony that “rang out clearly with truth in it” and argued that the vmtlm |
.would not know that level of detail if the crime had not occurred State . Warren, 165

Wn.,2d at 30 The Warren court held that this argument was not improper vouching for

the credibility of a witness. The coyrt reasoned that defense counsel attacked the victim’s
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credibility during opening statements and cross-examination and then observed that the
prosecutor responded by arguing that the detail in the victim’s testimony raised a

reasonable inference that she told the truth,

Like in State v. Warren, defense counsel attacked Ben Evensen’s credrbrhty in -
opening argurhent and on cross-examination, The patties contentiously disputed |
Evensen s credibility throughout the tnal In closmg, the prosecution sought to establish
that Evensen rendered consistent statements every time he descnbed the murdet. ere
the prosecutor’s argument in Warren that the details in the victim’s testrmony gave her

| testimony a “badge of truth ” thls argument was not Jmproper in the context of the total] |
ar'gumeht and the issues in the case. L : ,
'Suf-ﬁciency. df Bvidence |

Daniel Lazcano challenges the sufficiency of etridence to con\"ict him of first
degree tyurder.. The challenge reqhhes a review of evidence to determine if sufficient
eridence supported a .convictioh for the alternate meahs of first degree murder alleged by
the State. The S}tate contended that Lazcano committed t‘rrst degree murderby . -
premeditation and by participa_ttng in & first degiee burgIhry_. ’

| . Washington’s first degree murder statute, RCW 9A,32.'030, provides, in relevant

© (1)'A person is guilty of murder in the first degree when:
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(a) Wlth a premed1tated intent to cause the death of another person,
" heor she causés the death of such person or of a third person; or

\

(c) He or she commrts or attempts to commit the crime of . .
burglary in the fitst degree . . .'and in the course of or in furtherance of such

crime or in immediate flight therefrom, he or she, ot another participant,
- causes the death of a person other than one of the partrclpants

RCW 9A 08. 020(3)(a), the general accomphce statute, and RCW 9A.32.030, the
felony murder statute, supply a.ltemative grouxids under whrch an accused who did not
shoot the victim, may be found gullty of murder. The felony murder provision of the first

“de gree murder stattite establrshes a sepatate mechanism by whrch one who commrts a
predrcate felony may be crrmmally liable for a homicide committed in the course of that
.felony by a eopartlc1pant in-the comnussmn of the underlyrng felony “State v. Carter,

154 Wn.2d 71, 78, '1'0,9 P.3d 823 (2005). The participant liability clause of the felony

. murder provision serves as a built-in vicerious liability provision that prox;ides ia :
‘mechanism by which liebility for 2 homicide mey be irnputed to a coparti¢ipant who does
not commit a hpmicicte. Smte V. 'Carter, 154 Wn.Zri at 79. Thus, thiongh one participant
in a predicate felony, alone, commits & homicide during the commission. of, or ﬂigbt

from, such felony, the other participant in the predlcate felony has, by deﬁmtron
committed felony murder State v. Carter, 154 Wn. 2d 8t 79. In such cases, the State -
need not prove that the nonkiller participant was an accomplice to the homrcxde Stme v

Bolar, 118 Wa. App. 490, 504-95, 78 P.3d 1012 (2003).
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Daniel Lazcgno argues that insﬁfﬁcicnt evidenbev supports his convicl:ti'on for first
degree murder undet cac;h of the alternative ﬁcms of first degree mu.rde_r contained in the
jury instruction. An alternative mea;is case involves 2 single offense that may Be
committed in more thén one manner.' A jury must always be unanimous in declaring the
accused guilty of thc'cri‘nie charged. State v. Crane; 116 Wn.Zci 315, 325,804 P.2d 10
(1991). Nevertheless, .the jury need not unanimously agree to the means b'y which the
accused commltted thc crime 50 1ong as substantial ev1dence supports each altematwe
means. State v. Crane, 116 Wn.2d at 325-26. In Washmgton, premedltated murder and
fclbny murder are alternatxve means of committing first degree murder. State v. Fortune,
128 Wn.2d 464, 468, 909 P.2d 930 (1996). | |

The trial court impliedly instructed the Jury that it may ‘convict Lazcano of first
degree murder if:"( 1) Lazbano shot Mar,cus Schur with premedltatlon, or (2) Lazcano shot -
Schur during the coﬁrse of Frank Lazdanb burglarizing Nick Backman’s home. The trial -
court also gaVc a general accomphce habxhty mstructlon Because the court mstructed ”
the jury that it need not be unammous as to which alternate the State proved this court
must determine whether sufﬁqlent evxdencel upheld all alternatives. |

In 2 criminal case, thc; Sta.tie must provide sufficient evidence to prove each
element of the charged offens;c b’eyond a reasonable doubt.: Jabk.s'on v, Virginia, 443 U.S.

307, 316, 99 S. Ct. 2781, 61 L. Ed. 2d 560 (1979). When a.defendant challenges the
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sufficiency of the evidence, the proper 1nqu1ry is whether, after v:ewmg the eV1dence in
 the light most favorable to the State, any ratlonal trier of fact could have found gullt
beyond a reasonable doubt, State v. Salinas, 119, Wn2d 192, 201, 829 P.2d 1068 (1992).
All reasonable inferences.from the evidence must be drawn fn favoref the Statc and
mterpreted most strongly against the defendant .S’tate v. Salinas, 119 Wn.2d at 201 A
clalm of msufﬁc1eney admits the truth of the State’s evidence and all mferenees that
N reasonably can be drawn thereﬂom State V. Salinas, 119 Wn 2d at 201.
" In a challenge to the sufﬁcleney of the ev1dence, mrcumstanual ev1dence and
dxrect evidence. caity equal welght State v, Goodman 150 ‘Whn. 2d 774, 7 81, 83 P.3d 410
(2004) T hlS court’s role is not to rewe1gh the ev1dence and ‘substitute its judgment for
that of the Jury State v. McCreven, 170 Wn. App. 444 477,284 P 3d 793 (2012)
Instead, beeause the _]DI‘OI'S observed the wnnesses testxfy firsthand, this court deférs to -
thej Jury 8 resolutlon of conﬂlctmg testimony, evaluatmn of witness credlbxhty, and
decision regardmg'the persuaslveness and the appropriate wexght to be given.the -
evidoncg, State v Thoinas, 150 Wn.2d 821, 874-75, 83 P34 970 (2004). |
A Sufficiency of ev;dence for felony murder
The State employed ﬁrst degree burglaty as the predlcate crime for felony murder.

The statute creating the crime of first degree burglary declares.
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_ A petson is guilty of bu'rglar}‘f in the first degree if, with intent _fo

commit a'_crir'nc against a person or property therein, he or she enters or

remains unlawfully in a building and if, in enteting or while in the building

or in immediate flight therefrom, the actor or another participant in the

crime (a) is armed with ad_ea_dly weapon, or (b) assaults any person.
RCW 9A.52.020(1.). Frank Lazc'ano.assaulted Marcus Schur aﬁd Amb;:r Jones in Nick
Backman’s house. Eyi'clence showeci that Frank enteted the house with the purplose of -
assaulting at least Schur. |

We have alread}; qu.oted' the first degree murder statute, A person comimits first
degree felony ﬁ"mrder' if the person “commits or attempté t0 commit . .. burgiary in the
first ciegree . . » and in the course of or m furtherance of such crime ot m immedia’gc ﬁight '
t_ﬁerefrom, he or sﬁe, or another participant, causes the de;ath of a person other than one of
the participants.” RCW 9A.32,030(1)(9). -

| ﬁmicl L;uzcaxlu.) argues that first degrcc'.burglary, based on assault, can n_éver :
substantiate a first degree fe.lo;ly ﬁurder charge becs-mse the assault and the murder
constitute the same act, Lazcano relies on In ne'Persﬁnal Restraint of Andress, 147
Wn.2d 602, 610, 56 P.3d 981 (2002).- Andvess held that assault could not serve as the
| : pr'edica‘ate felony for second, degree felony murder under. formes RCW 9A.32.050(1)kb‘)

beoaﬁse the “in fuﬂheraﬂce of”’ languaée would be meaningless as to that predicate |

felony. In other words, the underlying assault is not independent from the homicide;

- because homicide canuot result without an assanlt. The Andress court distinguished
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assault from yalid preclicate felonles like ’arso'n, which were dietinct from but related to
the honﬁcide. Of course, in Andress, the assault arld the homicide constituted -the.same
act, | | | |
| ' Personal Restramt of Andress does not control this appeal for several reasons.
Flrst Andress entalled charges for second degree felony murder The State charged
Damel Lazcano with first degree, not second degree, felony murder Assaultisnota
quahfymg felony for ﬁrst degree felony murder, First degree burglary quahfies instead
asa predxcate for ﬁrst degree murder. Assault is slmply an element of first degree
burglary Andress 8 reaSOmng does not apply because first dcgree burglary is dlstmct
from but related to the homicide, and can oceur independently of the hormcxde
‘ Second follcwmg Personal Restraint of Andyess, the legxslature amended the
" second degree felony murder statute and expressly declared assault s predxcate crime
to second degree felony hrurder. LAWS OF 2003, ch. 3, § 1. The lleg'i:slatpre' wrote: “The
legislature does not agree with or accept the court’s ﬁndingsv of legislative intent in State
v. Andress, . . . and reasserts that assault has elways l)een and still repains a predicafe
‘oI."fenSe for felony murder in the second degtee.” LAWS OF 2003, ch. 3, §I 1.

Third, Daniel Lazcano fails to note that his brother assaulted Marcus' Schur ingide’

the house as part of a scheme to flush Schur outside the house, where Lazoano awajted /
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' him. I_Trank Lazcano’s assault of Schur Was dist-inct act from D.aniel’s. shooting or .
second assault on Schur.

Daniel Lazcano argues insqfﬁéicnt evidence suppotts a determination that he
knew I;‘rank would assault Marcus Schur.or'. Ambrosia Jones. The felony murder statute
does not require such a deterinination. Anyway, evidence showed that Daniel and Frank
.planned for Frank to frighten Schur into. flecing out the back door of the lresidence-.
Frightening Schur could include assaulting him. |

B. Sufficiency of evidence for _agcomplice liability

Daniei Lazcano also argues ﬁere was no evidence that he knew he was promoting
the commission of a ctime because he did not k.uox;v that Frapk was goingto éssiault '
Marcus Schur or push Ms. J ones, Citing State v. Roberts, the State argues that an-
accomplice need not have spec1ﬁc knowledge of every element of the crime comm1tted
by the principal, provided he ot she has general knowledge of thqt spec1ﬁc critne, State
v..R"aberts, 142 Wn.2d 471, 512, 14 P.3d 713 ‘(20'00). |

" We need not apply the fine d‘istinctic;n assex;'ted-by the State. Takiné all reasonable
: infergﬁces in favor of the State and drawing them strongly against Daniel Lazcano, -
sufficient evidence s;uppc}rted ajury dé:tcrmiﬂation that Laz;:ano knew, F‘rank would
cor.nmit first deérce burglary based on assault. Ben Evensen’s mother testiﬁe_d_ that she

. had conversations with the brothers about confronting Matcus Schur, She testified she
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tried to persuade them not to do it, -Daniel Lazcano‘told his friend, Kyle' Evans, thet ne
W1shed to ﬂnd Schur and “beat [his] ass.” RP (Dec. 3,2013) at 412 Frank became an
' mtegral part of this plan He agreed with Daniel to assist in the thumping. Daniel
Lazeano knew Schur lingered inside the Backman house when Frank entered. Damel
must have known that Frank’s entty of the home would invite violence, Frank had -
warned Ambet J ones inthe presence : of Daniel, that, if Frank found Schur to be
nnphcated in the robbery, he would kill him., |
Ben Evensen testified that the brothers planned for Frank to enter the house to
“flush” Schur Damel wa1ted outside to attack Schur once Frank cleared Schur fiom the |
_home. An assault could readily accompany the flush, Drawmg all reasonable mferences :
infavor of the State, the evidence here was sufficient for a jury 10 reasona,bly infer that

| Daniel Lazcano-was an aeconipliee to Frank L'a'z_cano’s butglary of Nick B,ackman"s

house.
C Sufficiency of evidence for premedltatlon

Finally, Damel Lazcano contends the State also failed to prove premedltatxon
' beyond a réasonable doubt Lazcano emphasmed that he told Ben Evensen that he did .
; not travel to Nick Backman s house to k111 Marcus,.but only to frighten hxm He then
_argues that he panicked when Marcus appeated in the alley and reacted involuntarily .

_ when shooting. He later expressed remorse over Marcus Schur’s death, According to
g Presse , . g
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Lazcano, alllof these facts and circumstances jndicate that Dan_iel did not premeditate
kJng Marcus. In so arguing, Lazcano construes the ev1dence in a light most favorable '
to him. thn we review the sufficiency ‘of evidence for a conviction, we view the
evidence in the opposite light. State v. Salinas, 119 Wn.2d at 201 (1992).

- “Premeditation,"’ for purposes of first degree murder, is the deliberate formation of
and-reﬂeetion on the intent to take ; hﬁman'life ahd involves the mental process of
’chmkmg beforehand, delib eratmg on, or weighing the contemplated act fora penod of
time, however short. State v, Ra; 144 Wn App. 688 703, 175 P.3d 609 (2008)
Premed1tat10n requires more than a moment in time, RCW 9A.32,020(1). The State may

| prove premeditation by c1rcumstant1a] evidence when the inferences argued are |
reasoxfable and the evidence supporting r.hem is substan’aal State v. Ra, 144 Wa. App. at
703. Examples mclude mothe, prior threats multiple wounds 1nfhcted or multiple - .
shots, strlkmg the victim from behind, assault wnth multiple means or 8 weapon not "
-readlly avzulable, and the planned presence of a weapon at the scene State v. Ra, 144
'Wn App. at 703. . | ;o |
Assuming the truth of the State’s evidence, nearly all factors welgh in favor of
. finc_ﬁng premeditation, Daniel Lazoane possessed a motive to kill Marcus Schur besed on
the burglary. Lazeano seught to locate Schur for over a week, Lazcano also'-threatenedl

\

to confront Schur during multiple discussions witﬁ multiple people. The State presented
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no evidence that Lazeano _“thr_eatencd to kill Schur, but Frank uttered such a threat in the -
presence of Daniel. Lazcano brought his AK-47 to Nick Backman’s bouse. He took the
* firearm with him as he ran to the back of the‘house while Frank tried to ﬂﬁsh Schur from-

' the home. Lazcano stood in wait. Lazcano fited multiple shots after taking time to raise

. thexifle and yell, **Stop, Marcus.’” RP (Dec. 9, 2013) at 980.

In short, sufficient evidence supports Lazcano’s conviction foxj:ﬁrst degree ﬁmrdcr
on each of the altématq means of felony mu.rder and pr'eme.ditaﬁon; '
Felony Firearm Offender Regisuétion
. Danie'l Lazce_mo contends the trial cqm_'t crfc_d‘yvhen it ‘deter;nined'he must register
.as a.felony firearm offender. The rele\-'ant statute, and ve_rsion of the statute in |

application at the time of Lazcano’s sentence, read:

" (1) On or after July 28, 2013, whenever a defendant in this state is
convicted of a felony firearm offense . . . the court must consider whether to
impose a requiremenit that thé person comply with the tegistration |
requirements of RCW 9.41.333 and may, in its discretion, impose such a
requirement, . - S ’ e :

(2) In-determining whether to tequire the person to register, the court
shall consider all relevant factors including, but not limited to:

(a) The person’s.criminal history; "L :

(b) Whether the person has previously been found not guilty by
reason of insanity of any offense in this state or elsewhere; and |

(c) Evidence of the person’s propensity for violence that would

likely endanger pergons. -
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Former RCW 9.41.330 (2014), Note that the statute references a “féiony firearm
. offense,” but does not mention a “felony firearm offendet.”

RCW 941 .010(8)(e) defines “felony firearm offense” as:

Any felony offense if the offender was armed with & firearm in the _
commissioi of the offense.

RCW 9.41.010(7) defines “felony firearm offender” as a person:

who has previously been convicted , . ..of any felony ﬁreérm |
offense, ) '

(Emphasis added.)

Damel Lazoano’s crime meets the deﬁnmon of “felony ﬁrearm offense.” The jury .
found Lazcano to be armed with a ﬁrearm when he shot Marcus Schur Nevertheless,
- before the trial on appeal Lazcano had never been convicted of a felony Therefore, he
ergues that he does not quahfy as a ‘felony ﬁrearm offendet,” because he had not

previously been convrcted of any felony. ﬁreaxm cnme

Damel Lazcano s argument fails because the controllmg statute, RCW 9,41.330,
* does not requrre that he be a felony firearm offender as deﬁned in RCW 9.41.010(7) or
. any other statute. Instead, RCW 9.41. 330 affords the tr1a1 court discretion to order

registration on any conviction for a felony firearm offense after reviewing certain factors.

RCW 9.41,330 does not tequire two fireatm offenses before registration.
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\'Cumulat’i,ve Error

Daniel Lazcano contends that the prosecutorial vouching,. the jury unanimity error, ‘

| and the msufﬁcrent evidence to suppott each alternative means of first degree murder, |
when aggregated wolated his rights to due process and a falr 1:r1al The cumulatrve error
doctrine apphes when several trial errors, none of whwh alone suffices to warrant
reversal, but when combmed may have demed the defendant a fair trial. State v. Gresz
141 Wn.2d 910, 929, 10 P.3d 390 (2000).

‘We ﬁnd error only in the admission of plea agreements contammg Janguage
wherem witnesses agreed to testify truthfully We previously held the errors to be
harmless. ' |

_Sta’rement of Additional Grounds |

We now address baniel Lazcano’s statement df a'dditional grounds.

Daniel Lazcano argues we should reverse his conviction because the proseeutor
lcnowmgly presented false ev:dence from Amber Jones, contrary to the Mooney-Napue
ling of cases. Napue v. Illznois, 360 U.S. 264 79 8. Ct. 1173,3 L. Ed, 2d 1217 (1959)
Mooney v. Holohay, 294 U.S. 103, 55 S, Ct. 340, 79.L. Ed. 791 (1935). Under those
cases, a conviction will be reversed if.the prosecution knowingly presented false evidence
or testrmony at trral and there is a reasonable hkehhood that the false evrdence or

testrmony could have affected the jury’s decrsxon Morrisv, Ylst 447 F.3d 735, 743 (9th
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Cir. 20’065' To prevail ona claim based on Mooney—Napue, the defendant must show that

(1) the testlmony or ev1dence was false, (2) the prosecution knew or should have known

\

that the testunony was false, and 3) that the false tes’umony was matenal United States

r

V. Zuno—Arce 339 F. 3d 886 889 (9th Cir. 2003).

Daniel Lazcano alleges that Amber J ones tegtified falsely when she descnbed

durmg the third trxal, peering through the wmdow of Nick Backman s house 1mmed1ate1y

followmg the murder

Q D1d you think you recogmzed anybody inside the car?
A. Ithought I seen maybe Dan;el I wasn t for sure. It looked like-

- somebody that—it looked familiar, -
Q. Okay. Soyou’re not 100  percent sure ‘but—

A. No.
. Q. —but you thought it was Dan?

A, Yes. ..
Q. And you’re not 100 percent sure beeause—was it because it was

- very datk thatnight? .
A. Yes. And it was rammg

RP (Deo 3, 2013) at 432, Lazcano claims Jones ﬂ‘lll'd frial testnnony dlffered from her
first trxal tesumony, when she testxfied that she “didn’t get 2 very good look at exactly

, who it was.” RP (Feb 12, 2013) at 182, He further contends that Jones’ third trial
testimony also conflicted with testlmony in his second triel, when she tesnﬁed she

“thought 1t had been Daniel” because she recogmzed his cer. RP (May 30, 2013) dt 1416.

Al

58



JuI 212017 2:49M JOSERINE TOWNSEND S Ne 604 P16

No. 32228-9-II1
State v, Lazcano

Daniel_ Lazcafio does not-esté,blisn fal_se testimony by Amber Jones. Her testimony
during the three teials remalned ,consistent. She always averred that she could\'n'ot for sure
identify Lazcano

Daniel Lazcano next assigns error to the mtroductmn of testrmony by J effrey

Reynolds the prosecutron s expert witness, regarding ballrstrcs Lazcano characterrzcs _
the testrmony as unrelrable and speculatrve in natre. He contends that Reynolds lacked
| qualrﬁoatrons to testlfy about ballrstrcs | |
Damel Lazcano never objected to J effrcy Reynolds’ qualrﬁcatlons at trral and-thus |
d1d not preserve the issue for appeal RAP 2.5(a). Damel Lazcano complams about the
: .speculatrve nature of Reynolds testimony. Nevertheless, ] Lazcano objected only to
Reynolds rebuttal testrmony oy the grounds of repetltron He therefore also walved
B e.ppellate review of thrs issue. An-objection on different grounds'to eXper_t‘screntrﬁc
testirnony does not preserve the issue for alrpee'l.. State v. Newbern, 95 Wn. Af:_p. 377, |
291, 975 . 2 1041 (1999). h
Damel Lazcano argues that the State farled to presefve bullet fragments in Marcus
'Schur § body, a.nd the spohatron vrolated his due process r1ghts J efftey Reynolds
recovered some bullet fragments, but decrded not to look fot the remamder of the orrgina.l
'bullet because the remammg fragmentauon would not be testable The State called a

“second balhstrcs expert, Glen Davrs, an employee of the state crime laboratory, who.
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exammed ‘the bullet fragments recovered hy Reynolds from the corpse during the

, autopsy Davrs opmed that the bullet brts were consrstent wrth the srze rounds fired by

.

: th_e.AK-47 ‘
UnderArzzanav l’oungblood 488US 51 109 S Ct. 333, 102L. Ed 2d 281

v(1988) and State v. Wzttenbarger 124 Wn.2d 467, 880 P.2d 517 (1994) whether
desttuctron of ev1dence const1tutes a due process vrolatron depends on the nature of the
.ev1dence and the motivation of law enforcement State v, Groth, 163 Wn App 548 557,
261-P, 3d 183 (201 1) If the State falls to preserve “materlal exculpatory evrdence
' cnmmal charges must be dismissed., Wittenbarger, 124 Whn.2d at 475 In order to be |
consrdered “matenal exculpatory ewdence * the evidence must possess an exeulpatory :
. value apparent before 1ts destructlon and be of sucha nature that the defendant would be
unable to obtain eomparable evrdence by other reasonably available meafs.
Wittenbarger, 124 Wn. 2d at 475 ’I‘he State’s failure to preserve evrdenee merely
“potentrally useful” does not vrolate due process unless the defenda,nt shows bad farth on
- the part of Jaw enforcement “Potentrally useful” ewdence is “evrdentrary matenal of
‘which no more can be said than that it could have been subjected to tests the results of
Whlch mrght have exonerated the defendant * State v, Groz‘h 163 Wn App at s 57

g effrey Reynolds testrﬁed that whatever fragment remained of the original bullet

ould not be tested. Damel Lazcano presented no contrary testrmony ’I’he evidence.
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could not have exonerated Lazeano

' Damel Lazoano argues that the State elrerted hearsay statements from Travis
’ Carlon about the AK-47 rifle being used in the murder. On direct exammatron, Carlon
o .testrﬁed that Frank Lazcano lay the AK-47 in his trunk, but then demed that either
brother told him that the AK-47 was used to shoot Marcus Schur. The State then asked
| Carlon about a statement he prevrously gave Undersheriff Rockness, in which he told
Rockness that the Lazeano brothers told him they used an AK-47. The State asked Travis
Carlon about hrs pnor statement in order to 1mpeach him, Thus, Carlon s answers were
o not admrtted for their truth and were not hearsay ER. 801(c) Lazcano argues that the
State used Carlon s catlier statements as substantlve evidence of Lazoano s gurlt during
' closmg argument, but Lazcano never. obJected or asked the trral eourt to Jimit their use to
1mpeaehment purposes | |
“Daniel Lazcano also argues that the prosecutor 8 closing argument assumed facts
. not in evrdence because he asked the jury to infer that Lazcano told Travrs Carlon he
| .k111ed Matcus Schur. Carlon repeatedly testified that he “assumed” the brothers krlled
Schur based on their statements and aetrons even though Carlon declared that the
. brothers never eXplrortly confessed, In closmg, the proseeutor argued Cerlon’s demal of

e

‘an express eonoessron was unbelievable and that Lazcano probably told Carlon of the ,
: detarls of the mutder, |

61



Jul. 712017 2:49AM  JOSEHINE TOWNSEND ) No. 6024 P. 168

No, 32228-0-II1
State v. Lazcano

The prosecutor’s closing argument 'did not assume facts not in evidence. The
g prosecutlon acknowledged that Travis Carlon never testlﬁed that the brothers expressly
told him what happened. The prosecutxon encouraged based on other evidence, the jury
to draw a reasonable 1nference of the brothers tellmg Carlon they killed Marcus Schur. In
closing argument the prosecutor has w1de lat1tude in arguments to the | _]ury and may ask

the jury to draw reasonable inferences from the evidence. State v. Fisher, 165 Wn.2d at
747 (2009). | | o
Daniel Lazcano argues the trial court’s ruling in limine to prevent him from cross-
exammmg James Holdren about menta] health issues 11m1ted his ablhty to confront |
- Holdren, Lazcano argues that Holdren s mental mcompetency was relevant to show -
possible error in how the witness petceived events or recalled them As authonty, he |
'cites State v. Darden, 145 Wn.2d '612, 41 P.3d 1189 (2002) and Smte v. Froehlich, 9%
Wn 2d 301 635 P.2d 127 (1981) o
The federal and state consutuuon s guarantee the right to conﬁ'ont and cross- -
examine adverse W1tnesses Us. CONST amend VI; CONST. art, I, § 22." This right .
jncludes the r1ght to conduct a meamugful cross exammatxon of adverse wfmesses State
V. Darden, 145 Wn. 2d at 620 (2002). The defendant should be free to test the perception,
memory, and credibility of w1tnesses State v. Darden, 145 Wn 2d at 620, Confrontation
- finding process. State v, 'Darden, 145 Wn.2d at 620.

helps assure the accuracy of the fact-
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Cross-exemmatlon as to a mental state or condxtlon to unpeach a w1tness, is
permxsmble State K Froehlzch 96 Wn.2d at 306 (1981) Cross-exammatlon is one of | .
several reconged means of attemptmg to demonstrate that a-witness has erred because )
of his mentel state or condltlon State V. Fl'aehlzch 96 Wn.2d at 306 L

 Like all const1tutlonal rights, the right to oonﬁont w1tnesses faces Jimits, 'Ihe rlght

. to cross-examine adverse wnnesses is not absolute State v. Darden, 145 Wn 2d at 620

 The trial court, w1th1n 1ts sound d1scret10n, may deny cross-exammatlon if the evxdence
sought is vague, argumentatlve, or speculatwe State v. Darden, 145 Wn. 2d at 620—21

Evidence rules may limit the r1ght of cross~exam1natlon State V. Darden, 145 Wn.2d at

1

.620-21.

The trizll court ruled that Daniel Lazcano could not examine James Holdren about
his psycluainc eplsodes because of the lack of relevance The tnal ‘court expressed
concem that Lazcano wanted to meake Holdren appear mcompetent so the j Jury would
thmk Holdren commltted the murdet. The couit, however allowed Lazcano fo ask "
Holdren about relevant acts, such as his phone call to a police efficer in whlch he.
expressed a behef of plan’oed ammumtlon in lns veh1cle We hold the trial court did not

'_ abuse its drscretxon in balancing Lazcano s rights to confrontatlon with the lmutmg
considerations of relevance and undue prejudice. The trial eourt reasonably lumted

2

questi,oning to mental l_leqlth problems near in time to the shooting of Marcus Schur.

Py
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Daniel Lazcanonext cdntends the prosec‘ution engaged in mtsconduet when the
prosecutnon questxoned Travis Carlon about statements he made to Carlon’s wife and
J amie Whltney about Carlon’s behef that Lazcano committed the murder. The trial court -
granted a motlon in hmme to preclude thts questtonmg of Catlon.- Nonetheless durmg .
.' d1rect exammatton, the prosecutor asked Travis Carlon 1f he told hls W1fe that Lazcano
' shot Marcus Schur and if he had told Eli Lmdsey that Lazcano shot Schur Lazcano
objected both times on grounds of’ relevance, and the tnal court, sustamed the obJectlons
On- appeal Lazcano argues that these repeated questlons ehclted testlmony similar to that
the trial court excluded and that the prosecutlon s tactics constituted trial by mnuendo
A criminal defendant must only be convicted by evidence, not innuendo. State v.
Ruiz, 176 Wa. App 623, 641, 309 P.3d 700 (2013) . When a-prosecutor’s questtons refer -
" to extrinsic evxdence never mtroduced decldmg lf the questlons are inappropriate .
requires exammmg whether the focus ofthe quesuomng imparts ev1dence within the
prosecutor’s personal lmowledge w1thout the prosecutor formally testifying.- State . ’
Miles, 139 Wn App 879 887, 162 P 3d 1169 (2007), State V. Lopez 95 Wn. App 842
855 980°P. 2d 224 (1999)
In the case on appeal, the prosecutor d1d not seek to plaee unavatlable evxdence
before the j Jury The prosecutor already estabhshed that at least accordmg to Travis

Carlon, Damel Lazcano commltted the murder Carlon earher described how he drOVe -
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| with the b'rothere inte the couﬁtry to hide‘fhe body, how Daniel repeatedly eﬂered in the
car, ““Uncle, I fueke.d up,”and how Carlot 'aésumed Lazoano killed Schur, RP (Dec. 4,
2013) at 524. In asking Carlon if he told his wife or Eli Lindsey that Lazcano shot Mr.
Schur, the prosecutor did not jimply the ex1stence of any ev:dence the jury did not already
have The prosecutor probably violated the trial court’s ev1dent1ary rulmg, but the
conduct was not equivalent to a trial by innuendo.
| Daniel Lazcano argues that the presecutor ﬁischaiaeterized the stendard for
remedxtatmn” in h1s closmg argument, RCW 9A.32.020 deﬁnes “premed1tat1on,” for
purposes of murder in the first degree s involving “more than a moment in pomt of
time.” 1 1 WASHINGTON PRACTICE! WASHINGTON PATTERN JURY INSTRUCTIONS .
CRIMINAL. 26.01. 01 at 360 (3d ed. 2008) mcorporates thls same language. In elosmg
argument the prose'cutor charactenzed “premeditated” as “Just more than a moment in
time, that’s all. It doesn’t mean they thought about it for a day or two.” RP (Dec 17,
2013) at.1991, The prosecutmn s argument accurately stated the lﬂW |
. Daniel Lazcano argues that the prosecutor argued facts not in ev:dence durmg
c]osing a:gument when he argued that Lazeano stated to N1cole Catlon that he looked forl
the shells from the AK-47. Nevertheless, the record contains thls evxdence Nicole .
Carlon testified that Lazcano stated he could not ﬁnd the shell casings, that the easmgs -
had flung “pretty fat, like they were gone.” RP (Dec. 16, 2013) at 1875-76.
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Danie] Lazcano next argues that the prosecutor impermissi_l?ly i;npugped defense
counsel when stating the defense wishes the jury to‘travel to Woriderland. A prosecutor
may argue that the evidence does not support the defense theory. Sfate v. Lindsay, 180

, Wn2dat 431 (2014) cherthelcss, a prosecutor must not impugn defense counsel’s role
or mtegnty State v. Lmdsay, 180 Wn.2d at 431-32, Impugnmg defense counsel sevcrely
.damages an accused’s oppottunity to present his or her case. State V. Lmdsqy, 180 Wn.2d

at 432..
Daniel-Lazcano cites State v. Thorgerson, 172 Wn.2d 438, 258 P.3& 43 (2011). In

that case, the prosecutér argued during closiné argument that!
o . Theentire defense is sl[e]ighit of hand.. Look over here, but don’t
pay attention to there. Pay attention to relatives that didn’t testify that have
nothing to do with the case . . . Don’t pay aftention ‘to the evidence. .
State v, Thorgerson, 172 Wn. 2d at 451 (alteratlon in orlgmal) The court held the
prosecutor s comments improper but did not reverse bccause thie comments likely did not
a_,lter the outcome of the case and an ms’gructmn ‘could have cured the preJudlcc, |
In this appeal, even assuming the prose“cutor’s Alice in Wonderland argument was -
| improper, the argument liiqely did not i'mpaot the outcome. An instruction could have
cured the prejudwe and the comnments were not flagrant or ill-intentioned.

Damel Lazcano argues, for the first time on appeal that the trial court lmproperly

admitted statements made by Frank Lazcano to Deputy Tim Cox during Deputy Cox’s
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questlonmg of Frank, We reject this clmmed error because a defendant must raise a Sixth
Amendment confrontation clause claim at or before tna,l or lose the benefit of the rlght
State v.-O'Cain, 169 Wa. App.' 228, 247-48, 279 P.3d 926 (2012). We also note that
| Sheflff Deputy Cook testified that Frank told him he went to confront Marcus Schur
alone, he left when he heard gunshots, and Daniel was at hxs glrlfnend’s house in
Sp okane that eVenmg Thus the statement d1d not unphca,te Lazeano,

Damel Lazcano argues the trial court violated his right to plead guilty when it

' re_]eeted the proposed plea agreement and the State’s amendment charging h1m with

second de‘gree manslaughter This assignment of error relates to our earlier holdmg that

the trial court d1d not abuse its discretion when rejecting a plea agreement, This court -
reviews whether the trial court depnved a defendant of his or her rule-based right to plead
.gullty fo the original charges de novo. State v. Conwell 141 Wn.2d at 906 (2000).
Menths before the plea heanng, Damel Lazcano had pled not guilty and
undergone two trials, The nght to plead guilty only ex1sts when the defendant has not yet
entered any kind of plea, State v, -James, 108 Wn.2d 483, 487, 739 P.2d 699,(1987).
-Once the defendant enters a legally sufficient plea of not gullty the defendant’s right to
plead guilty js no longer unconditional. State v. James, 108 Wi.2d at 488; State v.
Duhaime, 29 _Wn. App. 842, 852-55, 631 P.2d 964 (1981).

Daniel Lazcano also atgues the plea agreement hearing violated the appearance of
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fairness doctrme and his due process nghts because the trial court referred to Frank
Lazcano’s testimony from Frank’s own trial, which was not in the record in his cdse.

Laanno argues that Frank’s testlmony from Frank’s trial was part of the reason why the

v

trial court rejected the plea agreement.

The Code of Judicial Conduct (CIC) prowdes thata ]udge must d1$quahfy hlmself
or herself “In any proceedmg in which the Judge § impartiality might reaSOnably be
questwned » CIC 2,11(A). ThIS mcludes when a judge has “a personal bias or preJudlce
concerning a party of a party’s lawyer; or personal knowledge of facts that are gn dlspute |

- inthe proceeﬂmg.” CIC 2.11(A)(1). In determining whether reousal is wenanted, actual
| prejudice'neéd not be proven. A mere suspicion of partiality may be enough. Sherman v.
S’tate, 128 Wn.2d 164, 295, 905 P.2d'355 (1995). The qﬁestion under the appearance of
fairness doetrine is whether a reasonably prudent, disinterested oeserver would conclude
that the parties received a fair, impartial, and neutral hearing. State v. Gamble, 168
Wn.2d 161, 187,225-P.3d 973 (20 1.0).' To succeed in an aﬁpearance of faizl;ess claim, a
pafty must show evidence of a judge’s actl;al or potential bias. State'v. Gamble, 168 |
Wn.2d at 187-88. |
The trial court is presumed to have properly discharged its official duti_es without
' bias or prejudiee. In re Personal Ré.;'tmz'nt of -Dayi:s', 152 Wn.2d 647, 692, 101 P.3d 1

(2004). The party seeking to overcoxﬁe that presumption must provide specific facts
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establishing bias. Inre Persanal Restraint of Davis, 152 Wn.2d at 692. Judicial rulirigs :

ost never constitute a valid showing of bias, Inre Personal Restraint of Davis,
\ ' '

alone alm

t

152 Wn.2d at 692.

Damel Lazcano. observes that the trial court duting the plea hearing, noted Frank’

testimony in Frank’s t_rml, and thetrial court concluded jchat Frank was not the shooter.

Lazcano argucs these statements show bias or partiality. Lazcano argues the triai court .'

should have recused 1tse1f We refuse to addtess the argument howevet, because

Lazcano drd not raise the claim below. RAP 2.5 (a) We note that the trial court demed
the plea agreement principally for other reasons. Lazcano cites 10 authorrty for the
proposition that a trial court’s prlor knowledge of a cage is an 1Ileg1t1mate basrs on whrch
to base a declsron Lazcano crtes C)C2.6 cmt 3, but this comment only encourages |

| judges to recuse.when they obtain informatron durmg settlement dis cussxons that could
mﬂuence their decrslon makmg during trial. | )

Daniel Lazcano argues that Juror 2 engaged in rmsconduct when he attempted to
speak to the prosecutor and when he discussed the case with other jurors even after the

Jury was instructed not to dxscuss the case. ‘He contends' the verdict was tamted by thrs

_]UI‘OI' who refused to follow the court’s instructions. Th1s coutt reviews a trml court’

determination of whether to remove a juror for abuse of discretion. Statev. Hopkins, 156
Wh. App. 468, 474,232 P.3d 597 (2010).
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Daniel Lazcano complains of juror 2's conduct in seeking to ask the prosecutor
and bailiff a question and dxscussmg the case thh jurors before delibetations. We do not '
know what specific comments Juror 2 uttered. The trial court took immediate action by
reminding the jury panel at large not to discuss the case with anyone else. Defense
counsel agreed the trial court’s proposed action was an apprIOpriate s.olution. Because

- Lazcano did not compla.m during trial, he may not taise thls jssize on appeal RAP 2.5(a).
He also invited any etror by concedmg to the trial court’s suggestion. - |

Damel Lazcano argues that the prosecutor relied on Lazcano’s head nods during
the statlon mterv1ew during the prosecution’s cloging argument obtained in violation of
the Fxfth Amendment, -The trial court did not allow testimony of the head nods during the
State’s case in chief, but permitted the testimony as impeachment after Lazcano tesjaﬂed.

' The prosecution proposed an mstructlon limiting the jury’s use of the head nods for |
impeachment purposes. Defense counsel agreed w1th the trial court that a limiting
instruction wou}d draw undue attention to the nods. Counsel did not object to the
'l'arosecution!s comments, ddring closing aegume'nt, regarding Lazcano's head nods. .

Admittedly the difference between use of Daniel Lazeano’s nods in response to

| "oolice questioning as Impeachment evidence and substantive evidenoe of goilt is razor
thin, NeVertheless, when a defendant does not object to prosecutona] mlsconduct he

'must demonstrate that an mstrucﬁon could not have cured the prejudice. The proseoutor

70



Jul. 212017 2:50AM JOSEHINE TOWNSEND No. 6024 P. 177

7
{0
A / : |

. . LA

. No, 32228-9-1IT
State v. Lazcane

proposed  limiting instruction. Daniel Lazcano refused one. He did not object to the
prosecutor s comments during closmg argument.
Daniel Lazcano also contcnds that hig tnal court counsel was ineffective for not

- agreeingto a hmltmg instruction. We reject this argument because his counscl’s decision -

was a legitimate trial tactic.

. Finally, Dampl Lazcano argues that cumulative exror depnved him of the r1ght to.a
fair trlal Because Lazeano’s appellate counsel already addressed this issue m his

opemng brief and bccause Lazcano s statemerit of additional grounds unearths no ﬁlrther

exror, this court need not address the argument again, -
| CONCLUSION
| We affirm Danicl Lazcano's conviction for first-degtee murder.
A maj jority of the panel has determined thig opinion will not be printed in the

Washmgton Appellate Reports, but it will be filed for public record pursuant to RCW

2.06.040,

Feating, C.J. d‘ '

WE CONCUR:
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